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FROM THE PRESIDENT 


The annual meeting was just a 
couple of weeks ago, consequently 
there is no report of activity at 
this time. F 

I wish to thank my brethren of 
the bar for my selection as presi- 
dent. I fully 
appreciate the 
honor and the 
responsibil it y 
and wish to 
give my very 
best efforts to 
f a progressive 
year for the 
Nebraska 

= State Bar As- 
Joseph C. Tye sociation. I 
shall appreciate any suggestions 
or requests for activities desired 
by you during this year. We must 
be proud of the fact that we are 
members of the oldest and most 
honorable profession and _ ever 
strive to uphold our heritage and 
position in present day life. 

I do sincerely thank, on behalf 
of every member of this associa- 
tion, Paul L. Martin for his splen- 
did year as president. Paul has 
given his best and has carried on 
the tradition of our past presidents 
—resulting in a high place for the 
Nebraska State Bar Association 
among the associations of this 
country. His committees have car- 
ried out their assignments and his 
annual meeting was a real success. 
Thanks, Paul, for a job well done 
and may you continue in active 
service to the Nebraska State Bar 
Association. 





Committees will be appointed in 
the very near future. I am con- 
fident that you will all continue 
to be interested in our association, 
its ambitions and plans to be of 
benefit to the public and to the 
profession, both bench and _ bar. 
With this confidence I solicit your 
continued interest and service on 
committees, in the sections and to 
your association wherever and 
whenever possible. 

There are several Constitutional 
Amendments to be voted on this 
fall. I urge each of you to give 
careful consideration to them and 
to give your best advice to the 
many people who will consult with 
you about them; particularly the 
amendment relative to a separate 
Juvenile Court is deserving of spe- 
cial study and consideration. The 
public will be looking to us for 
advice and guidance and we should 
be sure of our understanding and 
position with respect to this im- 
portant amendment. Study it, con- 
sider it and advise cautiously, seri- 
ously and sincerely. 

We hope to obtain passage of a 
bill by the 1959 legislature, to sub- 
mit to the voters of Nebraska the 
ABA plan for selection of the judi- 
ciary. I urge each of you to dis- 
cuss this subject with your sena- 
tor and urge him to support the 


necessary bill. A competent and 
forthright Court is of utmost im- 
portance and value to the peoples 
of Nebraska and to the bar. May 


we strive to obtain the best judi- 
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ciary possible. 

The section on taxation is now 
planning a tax institute for this 
fall. You will receive timely no- 


tice. See you then. 


With a sincere desire to be your 
faithful servant, 
J. C. Tye 


RACKETS INVESTIGATION 


BY SENATOR CARL T. CURTIS 
Speech of Senator Carl T. Curtis delivered before Order of Coif, 
October 3, 1958 


Millions of Americans have not 
only been shocked by the revela- 
tions before the Labor-Manage- 
ment Rackets Investigation, they 
have found revolting many of the 
situations revealed. What does 
this investigation mean? Are all 
unions wrong? Are all union boss- 
es corrupt and power drunk? The 
answer to those questions is an em- 
phatic “NO.” 

The thieves, the hoodlums, the 
crooks, those leaders who use vio- 
lence to gain their end, those who 
use political influence, and the 
corrupt union officials are in the 
minority. I 
want to pro- 
claim this fact 
—that the rank 
and file of the 
men and wom- 
en who make 
up our labor- 
ing force in 

America are 
* fine, honest, 

Carl T. Curtis God-fear in g, 
loyal citizens to our common coun- 
try. There are over 65 million of 
them. They are as much opposed 
to wrong doing as any individual 
here. The work of the McClellan 
Committee has not been an investi- 





gation of labor or of working peo- 
ple. 

In order that the working people 
themselves, including both the or- 
ganized and the unorganized, have 
their rights protected, and in order 
that the public interest be served 
it is necessary that we analyze 
these flagrant cases and see what 
laws are needed. 

We found in the great city of 
New York a situation where the 
nation’s worst element of racke- 
teers and hoodlums were in the 
business of running labor unions. 
Unions that existed only on paper 
and had no members were organ- 
ized for the dual purpose of secur- 
ing voting strength for the hood- 
lum element in their conventions 
and for engaging in extortion and 
blackmailing of employers. 

The McClellan Committee in- 
vestigated the International Union 
of Operating Engineers. We found 
that a San Francisco local of that 
union held an election at which 
time about 2,000 men voted al- 
though they had membership of 
over 22,000. Four union leaders 
proceeded to a cabin in the 
mountains to count the ballots. 
They counted 500 ballots and got 
tired and decided to estimate the 
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returns. Even though only 2,000 
men voted, by the time they got 
through with their estimating, the 
winning slate won by over 17,000 
votes. The officers of that same 
local union purchased a tract of 
land for $28,000 but the union paid 
$33,500 for it, the difference going 
to certain leaders. The tract of 
land was broken up in parcels, sold 
to union leaders who resold it, and 
gained an advantage of some $59,- 


000. That was other peoples’ 
money. That was the workers’ 
money. 


A local of the Operating Engi- 
neers Union in Philadelphia lost 
their right to run their own union 
back in 1941. The International 
Union, through a system of super- 
vision, took possession of the as- 
sets, collected the dues, worker 
permit payments, and even a 5% 
kickback from the workers. When 
the local union regained possession 
of their union in 1948, they had 
to sign a stipulation agreeing not 
to demand an accounting of the 
money that the international offi- 
cers had taken from them. It may 
run upward of a million dollars, 
perhaps four million dollars. 

In the city of Chicago we found 
a situation that did not do credit 
to that great city. We found that 
criminals and mobsters, yes even 
murderers had used unions as a 
vehicle of gaining power and us- 
ing it. These underworld char- 
acters operated through the Hotel 
and Restaurant Employees and 
Bartenders International Union. 

A man came from the State of 
Ohio to open up a restaurant on 


the outskirts of Chicago. His 
workers did not want to join the 
union. These union leaders, who 
also represented the underworld, 
demanded that he sign up and 
force his workers to join the union. 
He refused. They picketed his 
place. They boycotted the milk 
man so that he wouldn’t deliver 
any milk there. They blocked 
highways and sidewalks, and en- 
trances so that food could not be 
brought in. They blocked the ex- 
its so that the garbage could not 
be hauled out. The owner at- 
tempted to rent a trailer and haul 
out his own garbage and it was 
tipped over. They broke the wind- 
shields of the customers’ cars and 
slashed the tires. They brought 
carloads of dirty, unkept derelicts 
to the restaurant, gave them some 
money, and sent them inside to 
fall asleep, become obnoxious and 
drive away customers. The things 
that took place were not only em- 
barrassing to every decent citizen 
of Chicago, but embarrassing to 
every decent American. 

The restaurant owner stood up 
for principle. He tried to get ade- 
quate protection but he could not. 
He appealed to a state police offi- 
cer. The officer replied that he 
was entitled to help, but he said 
that the governor’s office had told 
him to lay off. I promptly asked 
the witness what year that was. 
He said it was in 1952. Without 
an alliance between corrupt union 
bosses, and power drunk union 
bosses ,and office holders and poli- 
ticians, these things could not hap- 
pen. 
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And may I say that the Commit- 
tee has revealed some wrong do- 
ing on the part of management. 
Some of it is outright wrong and 
inexcusable. There are other cases 
where employers have been driven 
to do certain things that in retro- 
spect they nor no one else would 
defend. But wrong doing on the 
part of employers must be dealt 
with as severely as wrong doing 
on the part of union bosses. 

The Committee made an investi- 
gation of two strikes that involve 
Walter Reuther’s UAW-CIO. I re- 
fer to the Kohler strike at Kohler, 
Wisconsin and the Perfect Circle 
strike in Indiana. It was not the 
purpose of the Committee to de- 
termine who was right and who 
was wrong in these two strikes. We 
are neither a court nor are we ar- 
bitrators. Our job was to hear 
all of the testimony concerning the 
wrong doing for the purpose of 
recommending legislation. We re- 
ceived evidence of mass picketing, 
fighting, assaulting the police, mob 
action, riots and boycotting. In 
the two strikes we took evidence of 
several hundred instances of van- 
dalism and the harassment of peo- 
ple in their homes. These victims 
were almost always nonstrikers. 

The testimony shows that even 
though these strikes are financed 
by the international union at a cost 
of millions of dollars, the interna- 
tional union did not put an end to 
the brutal violence. The interna- 
tional union provides the offenders 
with legal counsel for the defense, 
pays the expense, takes appeals and 
obtains delays. This same counsel 


provided by the UAW-CIO resists 
extradition and seeks _ pardons, 
sometimes with success. 

In a number of cases when the 
duly constituted courts and juries 
of the land have taken an action 
adverse to Reuther’s union, they 
have been denounced and_ the 
judges become the victims of vili- 
fication and personal attack. Such 
attacks on the administration of 
justice in our land are not only 
serious, but they strike at our very 
system of a government of law 
under which the rights of all free 
men are preserved. At Kohler, 
both the Catholic and Protestant 
clergy, as well as the Bar and Medi- 
cal Associations, passed resolutions 
denouncing the attack on the 
courts. 

Walter Reuther’s number two 
man, Emil Mazey, was before the 
McClellan Committee. He attacked 
the clergy, and stated that, in his 
opinion, the Kohler Company con- 
trolled the clergy of Sheboygan, 
Sheboygan Falls, and Kohler Vil- 
lage. I asked him, “Do you mean 
by that that they are not men of 
integrity?” Mazey replied that, if 
they are controlled by the Kohler 
Company, they couldn’t be. I de- 
manded of him to know which one 
of these Catholic and Protestant 
clergy were not men of integrity. 
Mr. Mazey’s reply, and I quote, 
“All of them.” 

The Rackets 


Committee has 


spent weeks and months investi- 
gating the Teamsters Union. Who- 
ever has power to stop all trans- 
portation in America can bring our 
economy to a standstill. 


That is 
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too much power for any group. 
Oftentimes, pressure is put on busi- 
ness concerns and_ individuals 
where there is no strike or other 
labor difficulty, and where the 
union doesn’t even have any mem- 
bership. In other words, the eco- 
nomic warfare is directed toward 
a neutral third person. This is 
known as the secondary boycott. 
In Nebraska, the Teamsters’ sec- 
ondary boycott had driven small 
truckers out of business. They 
have denied merchandise to stores 
in hamlets and villages and towns 
and cities. All of this is being done 
to increase the power and the purse 
of the union bosses. 

When the Teamsters’ czar, James 
R. Hoffa, was before our Commit- 
tee back in 1957, I confronted him 
with the fact that the Teamsters 
Union was a powerful vested in- 
terest. One local to which he be- 
longs has a net worth of over $1,- 
600,000. No one knows what the 
net worth of all the Teamsters 
Unions amount to. I charged that 
the Teamsters Union had driven 
little businessmen out of business. 
Mr. Hoffa’s reply was a classic: He 
said, “Senator, we have driven no- 
body out of business, but some em- 
ployers rather than sign a labor 
contract, have saw fit to go out of 
business.” In other words, it was 
sign—or else, the wishes of the em- 
ployees notwithstanding. 

Time will not permit me to enu- 
merate the many, many instances 
of violence and corruption and boy- 
cotting carried on by the Team- 
sters Union. It is significant that 
we point out that during this in- 


vestigation the last two years, 91 
Teamsters’ officials or representa- 
tives or employees of the union 
have refused to testify on the 
ground that their testimony might 
incriminate them and they have 
taken the Fifth Amendment. 

It has been a story of total 
disregard of the rights of mem- 
bers. We have had evidence of 
cases that indicated the taking 
of money from employers. There 
has been gun toting and un- 
explained expenditures running 
into great sums. 

One story was revealed before 
our Committee in connection with 
the Teamsters’ investigation 
wherein a local union was merged 
into another local union. The ex- 
ecutive board of the union that 
disappeared met and divided up 
the treasury. Several of them got 
$900 a piece, but one man got $36,- 
000. They called it severance pay. 
This wasn’t their money. It was 
other peoples’ money. It was paid 
into the Teamsters’ treasury by 
men who had to work and work 
hard to perform their jobs. The 
Teamsters’ Union has been the 
worst example of how they have 
employed ex-convicts and known 
criminals to carry on the work of 
the union and build up power for 
the people at the top. Labor bosses’ 
lust for power. They strive for 
political influence. These things 
have enabled them to build vast 
organizations and have poured mil- 
lions into their treasury. 

When we are dealing with 
unions, we are not dealing with 
small business. It is estimated that 
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the reserves in the pension and 
welfare funds alone amount to be- 
tween 25 and 30 billion dollars. 
This has an increment of about 5 
billion dollars a year. The total 
dues collected by all unions in a 
year run over 600 million dollars. 

Our investigation has not been 
confined to the great cities of New 
York, Philadelphia, Chicago, San 
Francisco and others. Our investi- 
gation has carried us right out into 
the heart of America. We took the 
testimony of a bitter taxicab strike 
in the city of Wichita. There it 
was revealed that the Teamsters 
Union paid cab owners $15,000 to 
put their drivers into the union. 
Some of that money perhaps was 
paid in by somebody you know, 
a member of the union who must 
belong in order to carry on his 
life’s work. 

Our investigation revealed size- 
able campaign contributions to the 
Governor of Kansas. It included 
two contributions to a former Gov- 
ernor of Kansas, one of them made 
some months after the election 
was over. I believe that these 
three contributions in Kansas ran 
over $9,000. 

In the State of Iowa, our investi- 
gation brought out the fact that 
$5,000 came from the Teamsters’ 
organization at St. Louis to the 
Governor of Iowa. Since then, I 
have read a newspaper account in- 
dicating that a Committee of the 
State Legislature of Iowa has con- 
firmed that fact and has found that 
an additional Teamsters’ contribu- 
tion of $12,500 came from Wash- 
ington, D. C., to the Governor of 


Iowa. 

Our complete investigation of 
political activities of unions has 
not yet been undertaken. That 
is one of the unfinished jobs. As 
an incident to our other investi- 
gation, we have found that the 
United Automobile Workers and 
the Teamsters alike have carried 
on political activity for and con- 
tributed to Governors, Mayors, 
Prosecutors, and Judges in our 
courts of law. 

Congressman Ralph Gwinn of 
New York has pointed out that 
175 members of the House of Rep- 
resentatives in our National Con- 
gress have received the help of the 
unions and that a similar propor- 
tionate number of Senators have 
likewise been the recipients of 
union help. 

It is my firm belief that we will 
never get the evils in the fields of 
labor and management relations 
cleaned up until we include in that 
clean up the stopping of this poli- 
tical activity, some of which is al- 
ready prohibited by law. I do not 
believe the rank and file of union 
members want their union in poli- 
tics. They want their union to be 
their bargaining agent to get the 
fairest and best economic deal for 
them under lawful processes. They 
do not want anyone to tell them 
how to vote. 

In dealing with unions, and union 
bosses, we must never lose sight 
of the fact that one of the basic 
principles upon which America 
stands is equality before the law. 
All groups, the powerful, the weak, 
the rich, the office holders, the or- 
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ganized, and the unorganized must 
be treated alike. 

A great Nebraskan, Dean Roscoe 
Pound, Dean Emeritus of the Har- 
vard School of Law, in his book 
entitled, “Legal Immunities of 
Labor Unions” has this to say: 

“With the foregoing history of 
legal immunities and privileges in 
mind, we may compare the sub- 
stantially general privileges and 
immunities of labor unions and 
their members and officials to com- 
mit wrongs to person and prop- 
erty, to interfere with the use of 
highways, to break contracts, to 
deprive individuals of the means 
of earning a livelihood, to control 
the activities of the individual 
workers and their local organiza- 
tions by national organizations cen- 
trally and arbitrarily administered 
beyond the reach of state laws, 
and to misuse trust funds—things 
which no one else can do with im- 
punity. The labor leader and labor 
union now stand where the king 
and government and land owner 
and charity and husband and father 
stood at common law.” 

Adequate legislation dealing 
with the real, basic problems has 
not yet been enacted by the Con- 
gress. There are certain unfin- 
ished matters of investigation that 
must be wound up by the Com- 
mittee, but the Committee has and 
the Congress has ample informa- 
tion now upon which to legislate. 
A majority of the Congress has 
not been inclined to meet the chal- 
lenge head-on and oppose the union 
bosses who resist corrective legis- 
lation. I believe the American 


people want corrective legislation. 
I think that it is up to them to see 
to it that their Representatives and 
their Senators give them this legis- 
lation. 

There must be legislation that 
will place the control of labor 
unions in the hands of union mem- 
bers themselves. Unions must no 
longer be run from the top down. 
That is no way to treat any Ameri- 
can citizen. Our Committee found 
one case where a union had been 
placed under trusteeship in 1929 
and since that time the men who 
belonged and paid the dues had 
never elected any officers, passed 
any motions or had anything to 
say about their funds or their 
contracts. 

The funds, whether it is dues 
money or pension and welfare 
funds, or other assets and prop- 
erty must be protected by law. 
Our laws must recognize the fact 
that the union officials act as fidu- 
ciaries only. They should be ac- 
countable to the same extent that 
guardians and administrators and 
other fiduciaries are accountable. 
When the Senate considered legis- 
lation this year to control these 
funds, they turned down an amend- 
ment which declared in substance 
that these funds were to be so 
handled. There were many other 
good amendments turned down. 
Over twenty were offered that 
failed. A number of these were 
well thought out and would have 
corrected some of the basic wrongs 
we have found. 

We must strengthen our laws 
that restrain labor unions in the 
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field of political activities, particu- 
larly contributions, not only of 
money, but of the paid time of 
workers, radio and_ television 
shows, publications, and other aids 
running into great sums of money. 
Perhaps some of the states need 
state laws dealing with this sub- 
ject too. Without political influence 
and favoritism, many of the abuses 
that have been carried on could 
have never been perpetrated. 

We must outlaw all secondary 
boycotts, I have a bill, S. 76, which 
would do this. Labor controversy 
should not be carried to neutral 
third persons not a party to the 
dispute. 

If our economy is to grow and 
our communities are to prosper, 
no one should be allowed to block 
lawful opportunities. In New York 
City a weekly newspaper, The New 
York Sunday Graphic, was boy- 
cotted out of business before it 
could get out of the press room. 
Why? Because the editor did not 
obtain advance permission from a 
circulation union permitting him to 
go into business. In Nebraska, a 
small community had made a con- 
tact and had done a lot of work to 
bring a new industry to that com- 
munity. It was needed to supple- 
ment our agriculture economy. A 
union hundreds of miles away op- 
posed that move and the plans 
had to be abandoned. We have 
anti-trust and anti-monopoly laws 
to curb business because the public 
interest comes first. In consider- 
ing laws in the field of labor and 
management we must place the 
public interest first. 


Union membership should be 
voluntary and not compulsory. 
This goes to the very heart of all 
of the problems involved. No 
American citizen should be _ re- 
quired to belong to any organiza- 
tion in order to secure or to hold his 
job. No American citizen should 
be required to refrain from joining 
any lawful organization he chooses 
in order to secure or hold his job. 
The right to work is a basic indi- 
vidual right. Our courts, including 
our Supreme Court, have held it so. 
Compulsion and compulsory mem- 
bership in any organization is re- 
pugnant to our concept of liberty 
in this country. 

When Dave Beck was before the 
McClellan Committee I said to him, 
“Suppose that your members be- 
lieve these charges against you and 
that you have misappropriated 
their funds—can those members 
withdraw from the union and stop 
paying dues without losing their 
jobs?” He didn’t want to answer. 
I had to keep after him for fifteen 
minutes. I finally got the answer 
from him. He very reluctantly ad- 
mitted that they could not. In 
other words, the members of the 
Teamsters Union are _ captives. 
They are pawns. That is neither 
just nor fair. It is not American. 

The great Samuel Gompers, the 
father of modern American union- 
ism, urged upon the workers of 
America, “devotion to the funda- 
mentals of human _liberty—the 
principles of voluntarism.” He 
went on to warn, “No lasting gain 
has ever come from compulsion. 
If we seek to force, we tear apart 


NEBRASKA STATE BAR JOURNAL 125 





that which, united, is invincible.” 
More recently, Guy L. Brown, 
Grand Chief of the Brotherhood of 
Locomotive Engineers said: “We 
still think that labor in the long 
run has a good enough product 
that you won’t have to force men 
to join.” 

Compulsory union membership 
invites corruption and abuse of 
power on the part of union officers. 
Voluntary union membership 
makes for better unions and for 
honest and faithful trusteeship on 
the part of its officers. Whenever 
we have “union shop” contracts, 


or other compulsory membership 
contracts, the employees cannot 
withdraw from the union without 
losing their jobs even though they 
know and believe that their offi- 
cers are corrupt and that their 
union is following a course with 
which they totally disagree. The 
right to join or not to join and the 
right to resign from an organization 
are not only basic freedoms, but 
they are the way by which the 
members can effectively voice their 
protest to improper actions on the 
part of their officers. Voluntarism 
is the American way. 


ANNUAL TAX INSTITUTE 


The sixteenth annual tax insti- 
tute of the association will be held 
this year as a joint activity of the 
Section on Taxation and the Sec- 
tion on Real Estate, Probate and 
Trust Law. 

Sessions will be held at Alliance 
on December 8 and 9; at Hastings 
on December 10 and 11, and at 
Omaha on December 12 and 13. 

The program this year is being 
designed for the general practi- 
tioner. Subjects to be covered 
have not yet been announced but 
will be chosen from the following: 

1. Drafting and execution of 

Wills 

2. Drafting and execution of 
trust instruments 
Gifts 
4. Probate of Wills and admin- 

istration of intestate estates 
5. Computation of inheritance 
taxes 
6. Apportionment of estate tax- 


ad 


es and inheritance taxes 
among legatees, surviving 
joint tenants and insurance 
beneficiaries 
(a) Responsibility of execu- 
tor to require contribu- 
tion 
7. Selection of fiscal years in 
the administration of the es- 
tate in order to obtain maxi- 
mum income tax savings 
8. Insurance trusts 


9. Marital deduction formula 
clauses 

10. Fees for planning estates and 
preparing trusts and Wills 

11. Fees for administering es- 
tates, especially where prop- 
erty is held largely in joint 
tenancy 

12. Use of life estates with or 
without qualifying for mari- 
tal deduction 

13. Procedure for protecting ex- 
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ecutors and administrators by 
holding estate open until es- 
tate and income tax liabil- 
ities are settled 


14. Liability of executors for in- 


come tax related to periods 
during decedent’s lifetime, as 
well as gift and estate taxes 
and estate’s income tax lia- 
bility. 


ADVISORY FEE SCHEDULE ADOPTED 


At the meeting of the House of 
Delegates held on October 1, 1958, 
the Advisory Fee Schedule pro- 
posed by Chairman Allen Field 
and his committee was adopted. It 
is to be applicable throughout the 
state, except in Omaha, and is in- 
tended as a guide in fixing fees for 
legal services in all cases except 


where a local association has 
adopted a schedule in which a 
larger fee is indicated. 

The schedule will be printed in 
a form to fit the Nebraska Lawyers 
Desk Book, but until such publica- 
tion can be made, the schedule is 
reproduced from the program of 
the Fifty-Ninth Annual Meeting. 


RECOMMENDED ADVISORY FEE SCHEDULE OF 


NEBRASKA STATE BAR ASSOCIATION 


ABSTRACTS 
Examination of title to real estate and opinion: 
Where examination is for loan purposes and 
a different fee is not fixed by an existing con- 
tract 
other purposes: 
35¢ per entry 
50¢ per page of court proceedings, exhibits and 
certificates, but if the total so computed is less 


$15.00 
For 


= 


than $20.00, the minimum shall be $20.00 
In no event shall fee be less than one-fourth per 
cent of the purchase price. There shall be an ad- 
ditional fee for re-examination. 

ADOPTION 
Minimum fee $100.00 
Where consent must be obtained $150.00 
PROBATE, ADMINISTRATION 


PROPERTY OF 
Schedule I. 
Probate and Administration 

5% on the first $5,000.00 of gross value with 
a minimum of $100.00 

3% on the next $10,000.00 of gross value 

21%4.% on all over $15,000.00. No fee less than 
that received by the Executor or Adminis- 
trator. 


Schedule II. 
Estate Consists of Less Than $60,000.00 of Gross 
Value and is Made Up Wholly of Jointly Owned 


Comments 
The provision re- 
garding one- 
fourth per cent 
minimum is new 
to Nebraska, and 
is designed to 
provide a larger 
fee where prop- 
erty has a large 
value and risk is 
accordingly high- 
er. 


AND CLEARING JOINTLY OWNED 
FEDERAL AND STATE INHERITANCE TAXES 


Dodge County 
schedule copied. 
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Property. 

Minimum fee of $50.00 up to $5,000.00 value, 

plus 1% on the excess above that amount. 

Schedule III. 

Fstate Consists of More Than $60,000.00 Made 
Up Wholly of Jointly Owned Property. 

The fee shall be 2% of the gross value. 

Schedule IV. 

Where Estate Consists of Property Which Must Be 
Probated and Jointly Owned Property. 

The aforesaid property will be separated, the 

respective rate applied to each and the total 

thereof shall constitute the fee, Schedule I 

rates applying to property which must be pro- 

bated and Schedule II or III applying to jointly 

owned property. 

SHORT FORM PROBATE AND DETERMINATION OF HEIRS 

Fee shall be 2% of the gross value of estate up to Dodge County 
$10,000.00. schedule. 
Fee shall be 14% of gross value of estate over and 
above $10,000.00 


Minimum fee $100.00 
CONSTRUCTION OF WILLS IN DISTRICT COURT PROCEEDINGS 
Additional fee of % of 1% on gross value of estate. Dodge County 
Minimum $100.00 schedule. 
SEPARATE PROCEEDINGS FOR DETERMINATION OF TAXES 
State inheritance tax (to include preparation of Central Nebraska 


Federal Estate Tax Return when necessary) 
1% of gross value of estate, less recorded liens, 


with a minimum fee of $ 50.00 
Estate tax where no probate is had $250.00 
BANKRUPTCY 
Services to bankrupt in voluntary case, without Lincoln 
assets, no contest $150.00 
Filing involuntary petition in bankruptcy, no con- 
test $250.00 
Application for receiver in involuntary bankrupt- 
cy, preparation and presentation $200.00 
Preparing and filing proof of claim $ 10.00 
Preparation of objections to discharge $150.00 
BIRTH CERTIFICATE 
Delayed and corrected birth certificates $ 25.00 Lincoln 
Adoptive birth certificate not in connection with 
adoption proceedings $ 25.00 
COLLECTIONS 
On first $300.00 3314 % Central Nebraska 
On excess of $300.00 to $500.00 20% 
On excess over $500.00 15% 


(Suit fee shall be in addition to the above percent- 
age schedules) 
CONTINGENT FEES 
Personal injury and property damage Southeast 
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Settled before suit is filed 25% 
Settlement after suit is filed and through 

District Court 33% to 40% 
Settlement through Supreme Court 40 to 45% 


CONDEMNATION PROCEEDINGS 
Preparation and processing on behalf of Condem- 


nor or Condemnee through County Court (per 
diem) $150.00 
CORPORATIONS 
Preparation of Articles, Notices and Minutes of 
Organization Meeting $200.00 
Amendments to Articles $100.00 
Dissolution $200.00 
Preparng Corporate Minutes $ 25.00 


Attendance at Meeting and Preparation of Minutes $ 50.00 


COURTS 
United States Courts 
District Court 


Per diem preparation $100.00 
Per diem trial work $150.00 
State Courts 
Supreme Court 
Per diem briefing and preparation $100.00 
Court appearance and argument $150.00 
Certiorari, mandamus, prohibition and quo 
warranto, minimum $250.00 
District Court 
Per diem preparation $ 75.00 
Per diem trial work $150.00 
All appearances except trial (per diem) $100.00 
(minimum $25.00) 
County Court 
Per diem preparation $ 50.00 
Per diem trial work $ 75.00 
Justice of the Peace Court Jurisdiction 
Minimum fee—defaults $ 10.00 
Trial additional $ 15.00 
Workmen’s Compensation Court 
Per diem preparation $ 75.00 
Per diem trial before one judge $100.00 
Per diem trial before court en banc $125.00 


Workmen’s Compensation lump sum settlement 
Preparation of pleadings and processing 
through Workmen’s Compensation Court 
and District Court 
For the purposes of determining per diem charges 
a six hour day shall be adopted. 


$100.00 





Nebraska 

Except SE pro- 
vides 40-50% 
through Su- 
preme Court. 


Western 
Nebraska 

Except West Ne- 
braska provides 
only fee for con- 
demnor. 


Omaha 


Central Nebraska 
Except Central 
Nebraska pro- 
vides $125 for 
District Court per 
diem trial work. 
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DEPOSITIONS 
Local $ 75.00 Lincoln 
Outside County $100.00 
DIVORCE 

Default, with property settlement $200.00 Lincoln 
Default, without property settlement $175.00 Except Lincoln 
Representation of defendant, with property settle- provides $50.00 

ment $150.00 for release of 
Representation of defendant, uncontested, no prop- child — support 

erty settlement $125.00 judgment lien. 


(It is recommended that no less than one-half of 
such minimum fee be paid in advance of filing.) 
Obtaining approval and release of child support 
judgment lien $100.00 
FORECLOSURE OF MORTGAGES OR CONTRACTS AND QUIET TITLE 
Where amount involved is $1000.00 to $5000.00 $200.00 It was felt by the 
Flus 2% on all value exceeding $5000.00. committee that 
the fee for each 
of these services 
should be the 


same. 
GUARDIANSHIP AND CONSERVATORSHIP 
Annual report and handling of net yearly income, 14th Judicial Dis- 
minimum 5% $ 25.00 trict and Central 








Dairyland Mutual Offers 


FULL COVERAGE AUTO INSURANCE FOR NON- 
STANDARD AUTO RISKS 
& 

A new service for your clients who are in need of 
financial responsibility filings (SR-22) at the Motor 
Vehicle Department 
& 

Ask your local insurance agent to secure auto insur- 
ance and financial responsibility filings from— 

@ 


Non-Assessable 


DAIRYLAND MUTUAL INSURANCE CO. 


NEBRASKA SERVICE OFFICE 
512 South 13th St. P.O. Box 1964 
LINCOLN, NEBRASKA 
Home Office Madison, Wisc. 
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Closing 
Opening 


Where value of estate is $1,000.00 or less 
Where value of estate is $1,000.00 to $5,000.00 
Where value of estate is $5,000.00 to $10,000.00 
Where value of estate is over $10,000.00 
Services in opening and closing minor guardian- 


ship in compromise tort settlement 


One-half of above opening and closing fees if under 


$ 50.00 Nebraska 

Except Central 
$ 35.00 Nebraska does 
$ 50.00 not have $25 
$ 75.00 minimum and an- 
$100.00 nual report and 


provides $100 in 
compromise tort 
settlement. 


$125.00 


$1,000.00, Guardian ad litem, recommended minimum $ 25.00 
PARTITION 


It is recommended that fees be allowed from 7% to 


Omaha 


10% of total sale price, % to Counsel of record 


and 4% 
made for extraordinary services. 


to Referee with additional allowances 


PARTNERSHIP 


Preparation 
Dissolution 


PREPARATION 


Non printed forms 


$ 75.00 
$ 75.00 


There was a wide 
spread between 
the various fee 
schedules, the 
committee’s rec- 
ommended fees 
being a compro- 
mise. 


OF LEGAL INSTRUMENTS 
Printed forms, such as deeds, mortgages, leases, 
options, contracts, mechanic’s liens, etc. 


There was a wide 


WILLS 


Drafting short form 


$ 5.00 spread between 

$ 15.00 the various fee 
schedules, the 
recommended fig- 
ures being com- 
promise. 

$ 15.00 


For additional work, fee is to be increased commen- 
surate with the time required, the number of 
provisions, time spent in estate planning, and 


the value of the estate. 


INSTITUTE ON DAMAGES 


On September 19 and 20, 1958, 
the Junior Bar Section in collabora- 
tion with the University of Ne- 
braska, College of Law, presented 
a very successful institute on 
“Damages For Personal Injuries.” 

Papers presented were “Special 
Damages” by Judge Richard Van 
Steenberg, Judge of the District 


Court of the Seventeenth Judicial 
District; “General Damages” by 


Senator Ray C. Simmons, of Fre- 
mont, author of “Nebraska Auto- 
mobile Negligence Law”; “How Do 
Juries Approach the Problem of 
Damages” by Dale Broeder, Assist- 
ant Professor of Law, University of 
Nebraska, College of Law; “Loss of 
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Earnings and Death Claims” by 
Robert A. Barlow, of the Lincoln 
Bar; “Distribution of Money Re- 
covered by an Administrator of a 
Deceased Person” by Judge Harry 
A. Spencer, Judge of the District 
Court for the Third Judicial Dis- 
trict; “Aggravation of Pre Exist- 
ing Conditions or Diseases” by 
Kenneth H. Elson, of the Grand 
Island Bar; and “Derivative 
Claims” by Donald P. Lay, of the 
Omaha Bar. In addition to the 
prepared papers the institute also 
feaured a panel discussion of gen- 


eral trial tactics. Participants were 
George B. Boland, of Omaha; Fred 
M. Deutsch, of Norfolk; John E. 
Dougherty, of York; C. Russell 
Mattson, of Lincoln; with David 
Dow of the faculty of the College of 
Law, as Moderator. 

Attendance at the institute was 
A total of 230 lawyers 
from 51 communities were regis- 
tered and in addition 38 law stu- 
It is 
hoped to make such an institute 
an annual affair. 


excellent. 


dents were in attendance. 


SOME REFLECTIONS ON QUALIFICATIONS 


FOR JUDICIAL OFFICE 


BY JUDGE JOHN W. DELEHANT 


Delivered October 1, 1958, to the Joint Meeting of The Nebraska County 
Attorneys Association and The Nebraska County Judges Association 


Through the courtesy of your 
officers, I am accorded both the 
opportunity to address, in an in- 
formal fashion, this combined 
meeting of our State’s County 
Judges and County Attorneys, and 
a the privilege of 
m selecting the 
subject of my 
remarks. Of 
the former I 
am deeply ap- 
preciative. The 
m occasion al- 
7 lows me to re- 
new an asso- 

- eee" ciation which, 
John W. Delehant at the Bar, I 
esteemed and enjoyed, and in these 
more recent years have reluctant- 
ly missed. We of the federal judi- 
ciary encounter all too infrequently 





our brethren on the State Bench, 
and you gentlemen who are 
charged with the enforcement of 
the local criminal law and the pro- 
tection of the public interest in 
civil controversies. 

Out of the available themes for 
this discussion, after rejecting one 
or two that I should have liked, 
but ought not, to develop, I have 
chosen to speak rather informally 
upon the probably timely topic of 
the qualifications which one should 
possess who is selected, in what- 
ever manner, for judicial service. 
May I, at the outset of these ob- 
servations, disclaim any intention 
to dogmatize. At the most, I shall 
presume merely to advance some 
vagrant ideas which you may ac- 
cept or reject at your pleasure. In 


(Continued on page 133) 





























It Started in 1873 


Since the days of the covered wagon, 
this orZanization has been compilin3, ed- 
iting, printing and selling; SHEPARD’S 
CITATIONS. 


Eighty-five years. A long record of suc- 
cessful service. A lon}, experience, teach- 
ing, us how to serve you better. 


Today, Shepard’s meets every state and 
federal citation requirement both case 
and statute. It is quick. It is reliable. It 
is nation-wide. It is economical. 


Shepard's helps to keep other publications 
‘4n your hbrary up to date. Tens of thou- 
sands of lawyers say it is indispensable. 


Shepard’s Citations 
COLORADO SPRINGS 
COLORADO 
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(Continued from page 131) 
its nature, the subject is intolerant 
of intolerance. 

I am not today concerned with 
the manner of judicial selection. 
It may be achieved by an altogeth- 
er uninfluenced popular vote, or 
by a vote as between the survivors 
of a_ statutory sifting process; 
through the decision of a legally 
erected body of commissioners; or 
by an executive authority, either 
without restriction or with limita- 
tion to certain eligible persons aft- 
er the scrutiny of a judicial selec- 
tion committee. We have all dis- 
cussed—and shall undoubtedly 
again discuss—that obviously im- 
portant question. But what I pro- 
pose now to consider is who shall 
be appointed or elected. not how 
he shall be chosen. It is as simple 
as this. Who may be expected to 
serve competently and creditably 
as a judge? What considerations 
should prompt the selecting au- 
thority to his naming? 

It seems to be in order, first. to 
put aside some consideraticns 
which are frequently advanced as 
standards of judicial choice, but 
to me appear to lack either any 
validity at all, or that measure of 
persuasiveness that is sometimes 
claimed for them. Mark that I do 
not assert that they are of no sig- 
nificance. I maintain merely that 
they should not be allowed con- 
trolling influence in the choosing 
of a judge. 

Rather high among these dubious 
factors is the notion that a judge 
should be one, who kas consistently 
disdained to engage in political ac- 


tivity, especially in partisan poli- 
tics. I maintain that that conten- 
tion is both unrealistic and falsely 
conceived. Political activity by a 
citizen is a fairly reliable symptom 
of his interest in the well being 
of society. It enables his neigh- 
bors to measure and to know him; 
it prompts them particularly to 
appraise him as a potential public 
official. And that is no less true 
of service to a political party or 
organization than of labor in the 
course of general civic enterprise. 
It reveals pretty clearly what man- 
ner of man he is. And if the at- 
traction to himself of public at- 
tention be one—though not the 
only one—of the motives for a 
young man’s engagement in poli- 
tics, so be it. The motive is not 
unworthy or discreditable, and ra- 
tionally proportioned, should not 
bar him from official preferment, 
even for the judiciary. 

I have, moreover, never been 
scandalized when partisan politi- 
cal affiliation or service has been a 
consideration—so long as it has not 
been the sole motive—leading to 
judicial selection. Remember that 
in many of our states, as was for- 
merly the case in Nebraska, elec- 
tion to state judicial office has al- 
ways been, and is, accomplished 
by formal partisan nomination. I 
am not prepared to assert that 
there is anything wrong in such a 
program. I am unable to prove, 
and unwilling to assert, that Ne- 
braska’s nonpolitical judiciary— 
prefer it, though I frankly do— 
is superior, either in ability or in 
political detachment, to the parti- 
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san judges of our neighboring Kan- 
sas or to those of the great state of 
New York. Nor do I find any vice 
in the tradition that Presidents 
and Governors pretty generally ap- 
point members of their respective 
parties to judicial office. Indeed, 
I think the practice works very 
well and, with time to assemble 
my data, am satisfied that I could 
demonstrate it: Just one example. 
One of the most frankly political 
appointments to the Supreme 
Court of the United States was 
the nomination in 1910 by Presi- 
dent Taft of Charles Evan Hughes 
as Associate Justice. But as a 
faithful Democrat, I unhesitatingly 
assert that the Republican appoint- 
ment I have mentioned was one 
of the best in our history. The 
simple truth is that there is an 
abundance of good judicial mater- 
ial in each of the two major poli- 
tical parties; and we need not be 
disturbed that nearly all of the 
current President’s judicial nom- 
inees are Republicans. The ques- 
tion we should ask when a nom- 
ination is under consideration is 
not “what is the subject’s party 
affiliation or history,” but rather 
“does he possess the mental and 
moral qualities of a judge?” 

A point often advanced in recent 
years is the supposition that ap- 
pointments to higher judicial posi- 
tions should be made from the oc- 
cupants of other judicial offices. 
It is especially urged that a prime 
qualification for nomination to the 
Supreme Court of the United 
States should be a substantial peri- 
od of creditable service either on 


an inferior federal court or on the 
highest court of a state. That 
thesis appears to me to be with- 
out objective value. Of course, 
antecedent judicial service should 
never be a barrier to an appoint- 
ment. But it should in no wise 
be proposed either as a prerequis- 
ite, or as a controlling, or scale 
balancing, consideration, for nom- 
ination. Upon this matter, insofar 
as it affects the Supreme Court of 
the United States, I commend to 
your careful and respectful peru- 
sal, the published lecture of Mr. 
Justice Frankfurter before the Uni- 
versity of Pennsylvania, which 
may be found in a recent issue of 
the Journal of the American Bar 
Association. With his character- 
istic erudition and industry, and 
the fortification of a wide experi- 
ence, he rejects the contention in 
a man by man historical demon- 
stration. It would be purposeless 
for me here anaemically to repeat, 
or to synopsize, what he writes so 
well. I need not remind you gen- 
tlemen of the vast functional dif- 
ference between the work of a 
trial judge and that of a review- 
ing court. I have been made un: 
comfortably aware of it during my 
service under assignment as an 
appellate judge. It is quite true 
that constant and competent work 
as a trial judge through several 
years does not necessarily equip 
a man for service as a reviewing 
judge. It may actually have a 
tendency psychologically to dis- 
qualify him. And the shift in judi- 
cial labors from state courts to 
the federal courts—or from the 
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federal courts to the state courts, 
of which several examples, some 
quite recent, might be recalled— 
is not at all an easy escalation. 
May I be clear on this score. It is 
my studied conviction that in the 
personnel of a multiple member 
reviewing court it is well to have 
some men who have had experi- 
ence as trial judges. They may be 
expected constructively to reflect 
the view-point of the court whose 
work is being reexamined. But it 
is not desirable that they numer- 
ically dominate the reviewing 
court. 

And before leaving this question, 
may I make a final suggestion. 
The idea of developing a promo- 
tional usage within the judiciary 
is both alien to our American sys- 
tem of judicial administration, and 
dangerous in practical operation. 
Within your awareness, there are 
several countries among whose 
lawyers, from the inception of their 
careers, there is a voluntary sepa- 
ration into practicing advocates 
and solicitors on the one hand and 
judicial servants on the other. 
There the judiciary is recruited 
from the latter group, and promo- 
tion within its ranks upon a sys- 
tematic basis of merit is the rule. 
I offer, without argument, the 
opinion that such a program in the 
United States would meet with no 
welcome from the Bar and would 
be odious to the ruling public. 
With us, too, there is more than 
grave danger that a real tradition 
of promotion within the judiciary 
would have a tendency to degrade 
the judicial office, to make time 


servers of judges, who would con- 
stantly be aware of the temptation 
to trim their day by day rulings 
to the tastes or whims of the ap- 
pointing authority. I do not deny 
that in very limited measure such 
a temptation may already exist. 
But the development of an ac- 
cepted rule or tradition of promo- 
tion would solidify and magnify it. 

Reasonable ground may well be 
thought to exist to put aside, in 
the search for judicial material, a 
lawyer who takes an observable 
pride in his own sense of humor 
or his capacity for graphic or cryp- 
tic expression. True, such a person 
may possess an altogether edify- 
ing sense of the law and of fair 
dealing. But the administration of 
justice is a downright serious busi- 
ness in which ostensible levity has 
only a dubious place. And the 
deft phrase in judicial writing or 
oral deliverance, though it may 
amuse or entertain, all too often 
survives to confuse those who seek 
instruction from it. The Proctor 
Knotts of our profession are more 
surely equipped for legislative, 
than for judicial, service. And, 
even as legislators, they have a 
familiar way of impairing their 
own usefulness. 

So much on the negative side of 
the column. What shall be said in 
the way of positive qualifications? 
On this score I ask leave to argue 
that the tests be allowed to remain 
flexible, that no table of stand- 
ards be erected according to which 
potential nominees shall be meas- 
ured by rote. The judicial office 
is too important to allow advance- 
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ment to it to be made only in some 
precast fashion. Selection should 
not be suffered to depend upon 
an almost mechanical calculation, 
the making up of sums and bal- 
ances. 

Leading among the attributes to 
be sought in a judge is his ac- 
knowledged possession of what is 
commonly accepted as a good and 
strong character. He must have 
intellectual and moral integrity in 
a high degree. This includes the 
light to see, and the will to accept, 
a conclusion, whether of fact or of 
law, that is unpopular and, there- 
fore, preliminarily distasteful. For 
as a judge he is dedicated to the 
ascertainment of the truth, the un- 
pleasant and uncongenial alike 
with the popular and agreeable. 
Even more surely, it includes the 
hardihood to enter the correct 
judgment, though it be publicly un- 
welcome and even detested, and 
quite irrespective of the conse- 
quence of its entry upon the judge. 
With no pious pretense of martyr- 
dom, he must be prepared for a 
life of selflessness. His interests, 
personal or public, must not con- 
trol him or, in his thinking, be ac- 
corded a persuasive influence. He 
should be one who is fairly well 
equipped to walk alone, for in stern 
measure he must do so. While he 
need not be a recluse, he may not 
prudently be an extrovert of the 
familiar type. His office, however, 
need not bar him from all contacts, 
civic, social, fraternal, religious, 
economic, or even political. Some 
of the elders among us recall the 
great Mr. Justice Hughes, to men- 


tion him again, who, through al- 
most a year, coyly went about his 
duties as a Justice of the Supreme 
Court, certainly not at all unaware 
of the well organized movement for 
his nomination as a candidate for 
the presidency, and then resigned 
his judgeship to accept the nom- 
ination. Yet, his practical political 
connivance through 1915 and 1916 
was not allowed to intercept his 
later recall to the Chief Justice- 
ship, in which he served with such 
notable distinction. Still, one 
thinks of him in that context as 
something of a contrast to the con- 
temporary of his later tenure, the 
almost monastic scholar, Mr. Jus- 
tice Cardozo. Strikingly different 
as they were, both were great, 
really noble jurists. Character, 
strong, rugged and resolute, should 
be a badge of one who aspires to 
be a judge. 

With special emphasis in our 
generation, he should be soundly 
and maturely educated. In this 
prescription there is no ingredient 
of snobbishness. It merely calls 
for an essential attribute which is 
more imperative in 1958 than it 
was in 1858. In that early period, 
when our Western countryside was 
almost unsettled, its citizenry prim- 
itive, and law a virtual novelty, 
courts could, and did, function un- 
der the presidency of judges of 
whom many—though by no means 
all—possessed scant formal learn- 
ing. If the traditions of our prede- 
cessors at the bar are to be cred- 
ited, not a few of those jurists ad- 
ministered their courts somewhat 
crudely and ruthlessly. But while 
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their departures from orthodoxy 
make interesting and entertaining 
reading, they are not currently to 
be recreated in our courts. The 
administration of the law, as well 
as its practice as a profession, has 
been entrusted to a generation of 
lawyers notably trained and equip- 
ped for their tasks. The bar of 
the mid-twentieth century—far 
more surely than the one I en- 
tered forty-five years ago—has 
been educated in schools whose 
efficiency has sharpened its ca- 
pacity for the great work of ad- 
vocacy. It is unthinkable that the 
judiciary should be recruited from 
the less competent of its mem- 
bership. When I speak of edu- 
cation in this context, I have in 
mind both a basic cultural tuition 
and purposeful instruction in the 
science of the law. And to these 
from day to day sheer necessity is 
adding, one after another, special- 
ized fields of knowledge in which 
the lawyer, and along with him the 
judge, must have a real profici- 
ency. We should seek our judges 
of tomorrow, therefore, among our 
maturely educated lawyers. 
Merely as an incident to the sub- 
ject of education, it may be ob- 
served that only rarely, and then 
almost exclusively for membership 
on multiple judge appellate courts, 
should one be appointed to the 
bench who is entirely, or even 
principally, a specialist in a nar- 
row field of the law. If he be also 
broadly grounded in_ general 
knowledge and in the law, a spe- 
cialized learning should not thwart 
his. selection. But it is otherwise 


if he be, so to speak, a “pure spe- 
cialist.” In overwhelming proba- 
bility the courts would have scant 
need of his specialty; and that is 
inescapably true of general trial 
courts. 

From what classifications among 
lawyers should judges be selected? 
I presume that no group should 
be barred from preferment. Never- 
theless, there are some distinctions 
that ought, as I think, to be drawn. 
And here let me start at the foot of 
the ladder. Ordinarily, it is the 
part of wisdom to recruit the mem- 
bership of the general trial bench 
from those members of the bar 
who are characterized as general 
practitioners. Exceptions may be 
allowed, of course, but they ought 
not to be resolved upon lightly. 
Even among general practitioners, 
those men will usually serve most 
effectively as trial judges who have 
enjoyed a considerable experience 
as trial lawyers. In a close crisis 
in a sharply contested trial, a judge 
is mightily fortified if, at the bar, 
he has had a mature knowledge of 
trial problems rooted in frequent 
experience. He is prepared under- 
standingly to sympathize with a 
sorely pressed advocate if he has 
himself, on occasion, been in like 
plight. So, I would urge that, as an 
accepted standard, lawyers in gen- 
eral practice with at least a rea- 
sonable amount of trial experience 
be considered as_ preferentially 
equipped for the work of our trial 
courts. 

A greater latitude may and 
should characterize the selection of 
appellate judges. An appellate 
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court is normally staffed with sev- 
eral judges, who sit either en banc 
or in panels of three or more. Its 
decisions are usually delivered aft- 
er mature study and reflection, and 
lack the immediacy and abrupt- 
ness that must frequently char- 
acterize the rulings of trial judges. 
A rational diversity ought to char- 
acterize its personnel. Thus, in 
an appellate court of nine mem- 
bers, it will be prudent to have at 
least two former trial judges, per- 
haps one or two men who have 
competently taught legal subjects, 
one or two acknowledged experts 
in specialized fields of the law, and 
for the rest wisely selected law- 
yers who have spent their earlier 
years in the general practice. In 
this, or some similar, manner may 
be achieved the diversification or 
balance which is so desirable in the 
staffing of such courts. And I pre- 
sume to add this further sugges- 
tion. Some care should be exhib- 
ited in the choice of judges for an 
appellate court to the end that at 
least two or three of its judges 
be preeminently equipped in the 
mastery of the English language. 
I offer no argument in support of 
verbal exhibitionism in judicial 
opinions. It is highly distasteful 
to me. But even more unwelcome 
is the reflection in faltering prose 
of the mature thinking of men of 
supposed eminence in a learned 
profession. 

Judges should be persons of 
sound emotional balance. And an 
argument of no small virtue may 
be advanced that this quality is 
the prime requisite for a judge. 


Within its reach I. mean to in- 
clude many subsidiary features. 
May I mention just a few. I think 
of an almost congenital unwilling- 
ness to arrive at—much less to pro- 
claim—a conclusion abruptly or 
without the mastery of all persua- 
sive facts; an habitual detachment 
from movements, associations, 
practices and studies calculated 
to engender prejudice or bigotry 
upon any subject; a ready but 
discriminating hospitality to the 
ideas and opinions of others, and 
to the evidence and reasoning 
supporting them; a willingness to 
recognize that a position is nei- 
ther untenable nor valid mere- 
ly because it is novel, and an 
insistence that it be appraised 
objectively with due recognition 
of the claims both of tradition 
and of timeliness; and, over all, 
a determination to postpone the 
arrival at a conclusion pending 
the orderly demonstration of the 
factual basis upon which it must 
rest. All these factors contribute, 
as I believe, to the almost indis- 
pensable quality of mature judicial 
balance. 

Finally, may I offer the view 
that while a judge ought, within 
reason, to possess a fairly stern 
and austere bearing, he should, at 
the same time, be blessed with an 
understanding human sympathy. 
Levity or frivolity rarely becomes 
either the judicial office or the 
person of a judge. His daily tasks, 
the problems with which he must 
constantly deal, are austere and 
sobering; and he should approach 
them with full consciousness of 
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those attributes. Yet, judgment 
should never be pronounced ruth- 
lessly. And, even when it must 
perforce be stern, it may become 
welcome or at least tolerable, if 
it be pronounced and administered 
with sound restraint and sympathy. 

I might proceed at almost limit- 
less lengths with this catalogue of 
desirable judicial qualities. But 
to do so would serve only a dubi- 
ous purpose. Equally to the point 
on this day, it would indefensibly 
compound my offense of detaining 
you from a much more entertain- 
ing program which is presently in 
progress. I shall, therefore, con- 
tent myself with asserting, by way 
of summary, that in selecting our 
judges we should seek men of ac- 
knowledged good character, of 
broad and mature education, both 
cultural and legal, with a reason- 
ably substantial service at the bar, 
especially in the active trial prac- 
tice, who are emotionally stable, 
free from fixed prejudices or con- 
trolling associations, and essential- 
ly conservative in the proper con- 
notation of that much abused term. 

As I close these observations, 1 


am quite aware that many of my 
fellow judges among your number, 
are undoubtedly disposed, upon a 
searching examination of con- 
science, to join with me in a frank 
acknowledgment of the many par- 
ticulars in which each of us must 
acknowledge his own deficiency in 
the face of the standards of judicial 
qualifications to which in principle 
he subscribes. But that confession 
need not be out of place or profit- 
less. For only by the acceptance 
of high standards may we hope to 
improve. And let it be remem- 
bered that the mournful “mea 
culpa, mea maxima culpa” implies 
and fortifies a resolution of amend- 
ment. Society need not fear a 
jurist who possesses the courage 
critically but not morbidly to scrut- 
inize his own adequacy for his high 
office, and the candor occasionally 
to acknowledge his detection of a 
deficiency. It may well be appre- 
hensive of a judge who is per- 
suaded that he may never be mis- 
taken, and who, only with ill con- 


cealed resentment, enters judg- 


ment on a mandate of reversal. 


IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


Leo Bump 
Admitted 1949. 
William J. Donahue 
Admitted 1911. 


Died August 1958 
Albion 

Died August 1958 
George A. Eberly Lincoln 
Admitted 1894. Died Sept. 1958 
Sylvester L. Gaves Indianapolis, Ind. 
Admitted 1950. Died Sept. 1958 


Chadron ] 








Charles E. Glade 
Admitted 1929. 
Alexander Humble 
Admitted 1928 
Guy Laverty 
Admitted 1895 
Otto H. Zacek 
Admitted 1914. 


Lincoln 

Died July 1958 
Auburn 

Died Sept. 1958 
Burwell 

Died July 1958 
West Point 

Died August 1958 
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THE LIABILITY OF GOVERNMENT OFFICIALS 
FOR THEIR MALICIOUS TORTS 


BY JAMES LEONARD HEATON 
Sidney, Nebraska 


This problem of the personal lia- 
bility of Government officials is 
one of ancient vestige, and it has 
been given some good deal of 
thought and discussion by various 
commentators.1 Solutions have 
been forwarded from time to time, 
of course, but nothing has occurred 
in the way of a slackening of the 
rule of immunity to the official. 
Probably nothing short of sweeping 
legislative action will ever alter 
the rule so as to solve the problem. 

Nevertheless, I shall have tc 
go at tilting with this ancient wind- 
mill. For I should like to develop 
an idea proposed by one of the com- 
mentators. 

Of course, it would have been a 
bit more satisfying to come up with 
the original idea myself. But upon 
reading the works of those before 
me, I discovered my “original” 
idea was not so original at all. For 
someone had mentioned it, at least 
in passing. And so I must content 
myself with development and ex- 
pansion of a thought I had hoped 
was all my own. 

By way of delimiting my mater- 
ial, permit me to recapitulate sorne 
of the history in this area. 

One of the earliest decisions deai- 
ing with the problem ‘of the tort 
liability of government officials 
acting within the scope of their au- 
thority is Chief Justice Marshall’s 
opinion in Hodson v. Dexter.2 
Therein the basic tenant that Gov- 


ernment officials are immune from 
personal liability for their official 
acts was set forth in Marshall’s 
characteristically logistic style. 
Many opinions followed,3 but 
through all of them seemed to run 
the idea that the rule of immunity 
did not extend to the malicious 
torts of the official. Then this too 
was laid away, by the case of Brad- 
ley v. Fisher.4 Therein a disbarred 
attorney was suing the judge who 
had ordered his disbarment. Mr. 
Justice Fielding, after stating that 
judges of courts of superior and 
general authority are not liable in 
civil damages for acts done by 
them in the exercise of their judi- 
cial functions, went on to say, 
“Nor can this exemption of the 





1. See: _ Jennings, Tort Liability of 
Administrative Officers, 21 Minn. L. 
Rev. 263 (1937); Davis, Administrative 
Officers’ Tort Liability, 55 Mich. L. Rev. 
201 (1956); James, Tort Liablity of Gov- 
ernmental Units and Their Officers, 22 
U. of Chi. L. Rev. 610 (1955); and Keefe. 
Personal Tort Liability of Administra- 
tive Officers, 12 Fordham L. Rev. 130 
(1943). 

2.5 U. S. (1 Cranch) 345 (1808). 

3. Otis v. Watkins, 13 U.S. (9 Cranch) 
339 (1815); Kendall v. Stokes, 44 U. 8S. 
(83 How.) 87 (1844); Garland v. Davis, 
45 U. S. (4 How.) 131 (1846); Wilkes v. 
Dinsman, 48 U. S. (7 How.) 88 (1849); 
Den v. The Hoboken Land & Develop- 
ment Co., 59 U. S. (18 How.) 272 (1855); 
and Randall v. Brigham, 74 U. S. (7 
Wall.) 523 (1868). 

4. 80 U. S. (13 Wall.) 335 (1871). 
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judges from civil liability be af- 
fected by the motives with which 
their judicial acts are performed. 
The purity of their motives cannot 
in that way be the subject of judi- 
cial inquiry.”5 

This case in turn has been fol- 
lowed by that of Spaulding v. 
Vilas,6 the opinion generally held 
to be the Supreme Court defini- 
tive rendition on the subject. 
Therein the specific question be- 
fore the Court was whether, if the 
act of the defendant Postmaster 
General was within the scope of his 
authority, the action could be main- 
tained because of an allegation that 
he had acted with willful malice. 
Mr. Justice Harlan said, 

“We are of the opinion that the 
same general consideration of pub- 
lic policy and convenience which 
demand for judges of courts of 
superior jurisdiction immunity 
from civil suits for damages aris- 
ing from acts done by them in the 
course of the performance of their 
judicial functions, apply to a large 
extent to official communications 
made by heads of Executive De- 
partments when engaged in the 
discharge of duties imposed upon 
them by law. The interests of the 
people require that due protec- 
tion be accorded to them in ‘respect 
of their official act’ * * * he can- 
not be held liable to a civil suit 
for damages on account of official 
communications made * * * by rea- 
son of any personal motives that 
might be alleged to have prompted 
his action; for, personal motives 
cannot be imputed to duly author- 
ized official conduct. (Fear of 


suit) would seriously cripple the 
proper and effective administration 
of public affairs as entrusted to the 
executive branch of the govern- 
ment, if he. were subjected to any 
such restraint.7” 

The implication of this decision 
was, and is, a bit frightening. I 
can well imagine the lawyers read- 
ing it and saying, with startled 
countenances, “You mean to say 
that * * *?” But that is precisely 
what the Court meant to say. And 
any doubts or hedgings were dis- 
persed by the lower appellate 
courts’ opinions, three of which 
are worth mentioning. 

The case of Cooper v. O’Conner8 
is noteworthy for the breadth of 
its opinion and the reasoning given 
therein. The action was one for 
malicious prosecution against a 
group of law enforcement officers. 
Judge Miller delivered the decision 
of the court: 

“The situation is one in which a 
serious conflict arises between con- 
sideration of public policy: One, 
the protection of the individual 
citizen against oppressive official 
action, and the other, the protec- 
tion of the whole people by pro- 
tecting their officers against vin- 
dictive and retaliatory damage 
suits, in order to insure their fear- 
less and effective administration of 
the law.”9 

He then set forth the rule of 
immunity given above by the Su- 





. Id. at 347. 

. 161 U. S. 483 (1896). 

. Id. at 488. 

. 99 F. 2d 135 (D. C. Cir. 1938). 
. Id. at 197. 
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preme Court. Taking up the prob- 
lems of definition of “scope of au- 
thority” as used in the rule, he said 

“It is not necessary—in order 
that acts may be done within the 
scope of official authority—that 
they should be prescribed by stat- 
ute * * *; or even that they should 
be specifically directed or re- 
quested by a superior officer * * *. 
It is sufficient if they be done by 
an officer ‘in relation to matters 
committed by law to his control 
or supervision.’ * * *; or that they 
have ‘more or less connection with 
the general matters committed by 
law to his control or supervision.’ 
* * *: or that they are governed by 
a lawful requirement of the depart- 
ment under whose authority the 
officer is acting.” 10 

The opinion went on to speci- 
fically include malicious torts as 
within the rule, 11 and to say that 
the rule protected subordinate offi- 
cial, as well as head of depart- 
ments.12 The court cited Spalding 
v. Vilas 13 as an authority for its 
decision. 

This is the doctrine as it remains 
today: a rule of complete immun- 
ity for official actions, buttressed 
by a sweeping, almost limitless 
definition of what constitutes “offi- 
cial action.” The rule has pro- 
tected the Postmaster General;l3a 
The Secretary and Assistant Sec- 
retary of the Treasury;13b mem- 
bers of the United States Parole 
Board, the parole Executive, the 
Warden of a Federal penitentiary, 
the director of the Bureau of Pris- 
ons;l18e the Commissioners of the 
District of Columbia;13d the Chair- 


man of the Tariff Commission;13e 
the United States Commissioner of 
Indian Affairs;13f special assistants 
of the Attorney General;13g judges 
of courts of superior or general jur- 
isdiction;13h the Secretary of the 
Interior ;13i the Comptroller of the 
Currency and his deputies; a 
United States attorney and his as- 
sistant, the general counsel for the 
division of insolvent banks of the 
Treasury Department, and a spe- 
cial agent of the FBI;13j members 
of a draft board;18k the members 
of the SEC;131 a director of an alien 
enemy control unit and a district 


10. Id. at 1389. See also cases cited by 
this case, especially those at note 8 
therein. 

11. Id. at 140. 

12. Id. at 142. 

13. Id. at 139, 142. 

13a. Spalding v. Vilas, supra note 6. 

13b. Mellon v. Brewer, 18 F. 2d 168, 
cert. den., 275 U. S. 530 (1927). 

13c. Lang v. Wood, 92 F. 2d 211 (D. 
C. Cir. 1937). 

13d. Brown v. Rudolph, 25 F: 2d 540 
(D. C. Cir.), cert. den., 277 U. S. 605 
(1928). 

13e. Smith v. O’Brien, 88 F. 2d 769 
(D. C. Cir. 1937). 

13f. Farr v. Valentine, 38 App. D. C. 
413, Ann. Cas. 1913c, 821. 

13g. Yaselli v. Goff, 12 F. 2d 396 (2d 
Cir. 1926). 

13h. Bradley v. Fisher, supra note 4; 
Alyua v. Johnson, 213 U. S. 106 (1913). 

13i. Glass v. Ickes, 117 F. 2d 273 (D. 
C. Cir.), cert. den., 311 U. S. 718 (1941). 

13j. Cooper v. O’Conner, 99 F. 2d 135 
(D. C. Cir., 1938). 

13k. Gibson v. Reynolds, 172 F. 2d 40 
(D. C. Cir.), cert. den., 337 U. S. 925 
(1949). 

131. Jones v. Kennedy, 121 F. 2d 40 
(D. C. Cir.), cert. den., 314 U. S. 665 
(1941). 
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director of immigration;13m a psy- 
chiatrist in a federal prison;13n and 
even to a plumbing inspector.130 
And this is but a random sampling 
of spate of decisions. 

Only one lonely venture into the 
hinterlands has been made off the 
shoulder of this otherwise timber 
line high pike of protection. And 
I mention it only because it repre- 
sents the “outs” point of view. 

This is the case of Gibson v. 
Reynolds.14 Coming up on the 
fortress from the rear, the court 
limited the scope of what consti- 
tutes “official” action by holding 
that it does not include malicious 
acts. The suit was one against the 
plaintiffs draft board, the com- 
plaint charging, 

“* * * such wanton, spiteful, ma- 
licious prejudice that (the defend- 
ants’) acts, ostensibly done in the 
performance of their statutory 
duties, were therefore not acts ‘in 
relation to or connected with’ those 
duties but were in fact vengeful 
acts committed for the purpose of 
personally injuring the (plain- 
tiff) .”15 

The very restatement of the al- 
legations points up the chief com- 
plaint against the present rule of 
absolute immunity: it can be used, 
and quite probably is being used, as 
a rapier of personal ill-will by the 
official. 

The court began by asserting its 
submission to the general rule. 
Then, apple knife in hand, it pared 
away at the rule while ostensibly 
keeping within its rational: 

“The law does not contemplate 
the administration of official duty 


for the purpose of the attainment 
of the official’s personal ends or 
to satisfy his selfish personal mo- 
tives of spite, ill-will, revenge, 
greed or avarice. When an officer 
performs an act under color of his 
office with such motives as the ac- 
tuating cause or clearly without 
any right to act, he is not acting 
within the scope of his authority 
and the cloak of his office furnishes 
him no protection from civil lia- 
bility for an injury perpetuated. 


a 3 38 


“It is not sufficient to avoid the 
rule of immunity that the facts 
demonstrate that a prosecutor or 
draft official is so imbued with 
enthusiasm in enforcing the law o1 
in preventing evasions of the obli- 
gation of citizens to their govern- 
ment in time of war, that they are 
possessed of animosity or even 
malice toward one whom the offi- 
cer may erroneously feel is seek- 
ing an immunity to which he is 
not entitled. For under those cir- 
cumstances the officer continues to 
act in the performance of his 
duties and his acts are within the 
scope of his duties and authority. 
It is when * * * facts are made 
to appear which justify the con- 





13m. Gregorie v. Biddle, 177 F. 2d 529 
(2d Cir. 1949), cert. den., 339 U. S. 949 
(1950). 

13n. Papagianakis v. The Samos, 186 
F. 2d 257 (4th Cir. 1950), cert. den., 341 
U. S. 921 (1951). 

130. Baker v. Mueller, 222 F. 2d 180 
(7th Cir. 1955). 

14. Supra note 13k. 

15. Id. at 98-99. 
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clusion that the officer was mali- 
ciously pursuing the litigant and 
not the object of his statutory duty 
that he will be held to have been 
acting beyond the scope of the 
authority of his office and the im- 
munity which otherwise would 
have existed ceases.” 16 

Amen! 

But, alas and alack, it was ob- 
vious that this rouse was actually 
full scale war on the entire doc- 
trine of immunity. For timid (or 
nonexistent) indeed would be the 
injured claimant who would not 
allege malice. Perhaps he could 
so harass the official that Uncle 
would settle for the peace of it, or 
maybe just to keep his officials at 
their jobs and not always in court. 
And heartless would be the jury 
which would deny the impecunious 
plaintiff a chip or two out of the 
persecuting bureaucrat defendant. 

And so, in the only case which 
appears to have cited it,17 Gibson 
v. Reynolds is referred to and dis- 
missed as an “older case,” not in 
accord with the prevailing law. 

The last case of note is one of 
Judge Learned Hand’s decisions, 
and, probably for that reason alone, 
should be mentioned. The opin- 
ion is widely considered to be the 
final judicial word that ever need 
be said on the subject. 

Gregoire v. Biddle18 was an ac- 
tion to recover for false arrest of 
the plaintiff, the complaint charg- 
ing malice and willfulness on the 
part of the defendant judicial and 
immigrant department officers. In 
that lucid, timbered tone so unique 
among the dissonance and confu- 


sion in the judicial grove, Judge 
Hand said, 

“It does indeed go without say- 
ing that an official, who is in fact 
guilty of using his powers to vent 
his spleen upon others, or for any 
other personal motive not con- 
nected with the public good, should 
not escape liability for the injuries 
he may so cause; and, if it were 
possible in practice to confine such 
complaints to the guilty, it would 
be monstrous to deny recovery. 
The justification for so doing is 
that it is impossible to know 
whether the claim is well founded 
until the case has been tried, and 
that to submit all officials, the inno- 
cent as well as the guilty, to the 
burden of a trial and to the in- 
evitable danger of its outcome, 
would dampen the ardor of all 
but the most resolute, or the most 
irresponsible, in the unflinching 
discharge of their duties. Again 
and again, the public interest calls 
for action which may turn out to 
be founded on a mistake, in the 
face of which an official may later 
find himself hard put to it to satis- 
fy a jury of his good faith. There 
must indeed be means of punish- 
ing public officers who have been 
truant to their duties; but that is 
quite another matter from expos- 
ing such as have been honestly mis- 
taken to suit by anyone who has 
suffered in a balance between the 
evils inevitable in either alterna- 





16. Id. at 98-100. 

17. Papagianakis v. The Samos, supra 
note 13n. 

18. 177 F. 2d 579 (2nd Cir.), cert. den., 
339 U. S. 949 (1949). 
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tive. In this instance it has been 
thought in the end better to leave 
unredressed the wrongs done by 
dishonest officers than to subject 
those who try to do their duty to 
the constant dread of retaliation. 
* * #9919 

Truly an exemplary piece of mel- 
low judicial resolution of ultimates. 
Too mellow though, I fear. For, 
like old brandy, the excellent 
flavor of Judge Hand’s acceptance 
of inevitables has a soporific qual- 
ity, undulating beguilingly and fa- 
tally through it, to wit: that the in- 
evitables are, in fact, inevitable. 
I hardly think so. If the judicial 
system, unaided or abetted by the 
legislative branch, is incapable of 
challenging its ingenuity so to do 
obvious justice to those it serves, 
then tis time we level the machine, 
white marble buildings and all, salt 
down the area, and start anew on 
less sterile ground. 

So, what can be done? And 
within the framework of the exist- 
ing procedures? 

Legislation, perhaps along the 
line of the Federal Tort Claims 
Act,20 has been advocated.21 The 
proposition is that we divest the 
official of the present rule of im- 
munity, leaving him to be sued 
under the general law of tort. And 
then make the Government liable 
for any damages which the official 
may incur. 

This idea has much to recom- 
mend it. But provides for one 
only of the principal supports of 
the immunity rule, the personal 
liability, or the threat thereof, of 
the official. It would not obviate 


the difficulties of consumption of 
time in never ending litigation and 
harassment. Moreover I think that 
the present rules of procedure are 
sufficiently elastic to admit of a 
legitimate solution without resort 
to more carpentry at the hands of 
the legislative departments. 

One must first have a problem in 
mind before he brews a solution, 
the Harvard Business School dy- 
namics notwithstanding. The case 
quotations above delimit the area 
of combat. The principal fortifi- 
catons within that area are gener- 
ally agreed to be the following: 
(1) the need for independent offi- 
cials who can make decisions un- 
hampered by the threat of law 
suits; (2) the thought that capable 
men of responsibility and inde- 
pendent success would avoid gov- 
ernment service out of fear of 
personal liability; and (3) the fear 
that the official’s efficiency would 
be impaired by the necessity of 
dealing continuously with litiga- 
tion. There are many other rea- 
sons forwarded,22 but those three 
constitute the essential joists in 
the framework of the immunity 
rule. If they can be successfully 
dealt with, dislodged so to speak, 
the lessor difficulties mentioned 
will vanish with them. 

But before proceeding into dis- 
cussion of a solution, I think the 


19. Id. at 581. 


20. 28 U. S. C. secs. 1291, 13846, 1402, 
1504, 2110, 2401, 2411, 2412, 2671-80 
(Supp. 1949). 

21. Davis, supra note 1 at 221. 

22. Keefe, supra note 1 at 131-32; 
Jennings, supra note 1 at 270-72. 
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problem can be narrowed even 
further. 

First of all, I think all will agree 
that there is a certain broad area 
of activity indulged in by the Ex- 
ecutive branch of the Federal Gov- 
ernment which cannot be subjected 
to judicial inquiry. For reasons of 
political theory it is evident that 
broad policy and procedure of any 
administration must be secure un- 
to itself. I am concerned, instead, 
with the day to day functioning of 
governmental officials as their ac- 
tivities have direct relations with, 
and impact upon, the private in- 
dividual or firm. 

Secondly, I am not interested in 
discussing the tort immunity of the 
legislative branch. That is another 
matter altogether. 

Thirdly, I am willing that the 
present high standard of immunity 
continue to be applied to the judi- 
ciary. The explicit need there for 
olympian independence gives me 
no alternative but this. Further- 
more, I rather imagine that law en- 
forcement officers—justice depart- 
ment officials such as prosecutors, 
FBI, etc—will also have to be 
left under the protective canopy of 
the immunity rule. I hesitate here, 
but the arguments for protection 
of this group weigh quite heavily. 

And lastly, I am perfectly will- 
ing to allow ordinary negligence on 
the part of administrative officials 
to go unredressed. Short of legis- 
lation whereby the Government 
would assume the financial burden, 
I feel that it would be killing the 
patient with the cure if such mis- 
takes were subjected to judicial re- 


view. All of the ancient argu- 
ments for protecting the official 
seem to justify at least this much 
immunity to suit. In short, I am 
concerned here only with the mali- 
cious torts of government officials. 

And so, what can be done? Well 
to begin with, nos. (1) and (3) 
above I think can both be resolved 
by an existing procedural device 
alluded to as a possible remedy 
by one of the commentators. 

Take note specifically of the fol- 
lowing extract from Judge Hand’s 
opinion, 

“It does indeed go without say- 
ing that an official, who is in fact 
guilty of using his powers to vent 
his spleen upon others, or for any 
other personal motive not con- 
nected with the public good, should 
not escape liability for the injuries 
he so causes; and if it were possi- 
ble in practice to confine such com- 
plaints to the guilty, it would be 
monstrous to deny recovery.”23 
(Emphasis added) 

In discussing this problem—iden- 
tifying the rare cases wherein offi- 
cial action has truly been malici- 
ous, without the disadvantages of a 
trial—Professor Davis in his article 
suggests that, 

“The court could treat the mo- 
tion to dismiss (by the officials) 
as one for summary judgment and 
could enter judgment for the de- 
fendant unless the plaintiffs’ affi- 
davits satisfy the court that a trial 
on the issue of malice is appropri- 
ate, as it would be only in the rare 
case in which the charge of malice 





23. 177 F. 2d at 581. 
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seems to be justified.”24 

And this I feel is the solution, a 
quite plausible, even satisfactory, 
solution, if properly handled. 

Rule 56 (b) of the Federal Rules 
of Civil Procedure states: 

“A party against whom a claim, 
counterclaim, or cross-claim is as- 
serted or a declaratory judgment is 
sought may, at any time, move with 
or without supporting affidavits 
for a summary judgment in his 
favor as to all or any part thereof.” 

And via the 1946 amendments to 
rules 12 (b) (motion to dismiss for 
failure of the pleadings to state a 
claim upon which relief can be 
granted) and 12 (c) (motion for a 
judgment on the pleadings), either 
of these two motions can be treated 
as a motion for summary judg- 
ment.25 The exact phraseology of 
both rules is: 

“If, on a motion (for dismissal 
or for judgment on the pleadings), 
matters outside the pleadings are 
presented to and not excluded by 
the court, the motion shall be 
treated as one for summary judg- 
ment and disposed of as provided 
in Rule 56, * * *.” 

Thus, if the official simply sub- 
mits to the court, along with his 
motion, an affidavit affirming lack 
of malicious intent on his part, the 
court is required—the rules use the 
word “shall”—to look upon the pro- 
ceedings as being one for summary 
judgment. 

Professor Moore authoritatively 
says that the function of the mo- 
tion for summary judgment is to 
dispose of actions in which there 
is no genuine issue as to material 


fact, and thereby to eliminate a 
trial of such cases.26 Thus, Rule 
56, in combination with Rules 
12(b) and (c), could be used to 
determine whether or not the 
claimant’s allegation of malice has 
any merit.26a 

However, we not only want to 
make such a determination, we 
want to do so without the disad- 
vantages of a trial, that is, with- 
out putting the governmental offi- 
cial to extensive defense of his 
actions. But as it presently is in- 
terpreted, Rule 56 places the bur- 
den of proving the nonexistence of 
an issue of fact—here, the fact of 
malice—on he who moves for a 





24. Davis, supra note 1 at 221. 

25. 1 Moore, Federal Practice, sec. 
12.09 (3) (2nd ed. 1953); 6 id. sec. 56.02 
(3); 1 id. sec. 12.15; 6 id. secs. 56.02 
(3), 56.09. 

26. 6 id. sec. 56.04 (1). 

26a. Perhaps it occurs to the thought- 
ful reader that one need not go to all 
this business about treating motions to 
dismiss or for judgment on the plead- 
ings as one for summary judgment. The 
official could simply move for summary 
judgment in the first place. 

To a certain extent this is true. How- 
ever the motion for summary judgment 
is not meant to displace motions to dis- 
miss and for judgment on the pleadings 
in federal civil procedure. These latter 
motions posit and imply a lack in the 
plaintiff of any right of action, while the 
former implies a right of action but the 
absence of sufficient facts or law to es- 
tablish it. 

My proposition is that the complainant 
should have no right of action except 
one for malicious tort. But I need cer- 
tain aspects of the summary judgment 
proceeding to determine the presence, 
or absence of malice. 
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summary judgment.27 This means 
that as the Rule now stands, every- 
time a claimant alleges malice and 
the government official moves for 
a “summary judgment” via a mo- 
tion to dismiss or for judgment on 
the pleadings and alleging absence 
of malice on his part, that official 
would have to go to the time and 
trouble of proving his _ position. 
But this is just what we don’t want. 
The recalcitrant claimant is sure 
to allege malice. And more than 
a few who would not admit to re- 
venge motives would probably do 
likewise. The predictable result 
would surely be a freshet of litiga- 
tion robbing the common weal of 
the official’s time and attention. 

And this difficulty might possibly 
be heightened by a harassing use 
of the various discovery techniques 
which are available to the civil liti- 
gant under Federal civil procedure 
law. 

There are several possibilities in 
dealing with this problem. First 
of all, without delving into the 
specifics of. the various rules, it is 
certain that the trial courts have 
power and discretion available to 
control discovery proceedings un- 
der the Rules. Being apprised of 
the nature of the suit, adequate 
judicial administration would re- 
strain, yea, even punish, discovery 
proceedings of a purely gad fly na- 
ture. Furthermore, the inherent 
powers of court could well pro- 
vide an iron hand of control of the 
entire suit, subjecting the claim- 
ant to costs, contempt, etc., if it 
becomes apparent that there is 
little or no merit to his allegation 


of malice. 

But an even more effective pos- 
sibility occurs to me. Why not 
shift the burden of proof, which 
now rests on the official, to the 
claimant? The present imposition 
of this burden upon the mover for 
summary judgment is not statu- 
tory, but rather the interpretation 
of the courts. Being a court made 
rule, the courts may on their own 
motion shift it to the claimant (who 
is defendant in the summary judg- 
ment action). By looking through 
the formality of the pleadings and 
grasping hold of the essential fact 
that it is the claimant who charges 
the key issue of malice, the courts 
are justified, in light of the type 
action and the needs of the offi- 
cial for freedom from continual 
litigation, in placing upon the 
claimant the burden of proving the 
existence of a genuine issue of the 
fact of malice. 

The burden of proof having been 
shifted to the claimant, its compan- 
ion—resolution of doubt as_ to 
whether or not there is a question 
of fact—should follow along. Thus, 
instead of the present rule that 
doubt as to the existence of such 
a fact shall be resolved in favor of 
the existence thereof,28 the shift- 
ing of the burden of proof to the 
claimant would seem now to call 
for the resolution of any doubt 
against the existence of a question 
of fact. 

The cumulative result of the 
shifting of the burden of proof, the 
reversal of the presumption as to 





-28. Ibid. 
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that issue, and the control which 
the trial courts can exercise over 
the entire proceedings, especially 
discovery activity, should be to re- 
tain to government officials the 
greatest majority of their present 
freedom from participation in or 
worry or harassment from civil liti- 
gation. Add to this the existing 
presumption of absence of malice 
in official action; add also the key 
fact (somehow ignored by the ad- 
herants to the immunity rule) that 
an official who does not in fact mis- 
use his powers for malicious ex- 
pressions of personal ill-will has 
little or nothing to fear under any 
circumstance, and it seems to me 
that the independence and free- 
dom of official action has scarcely 
been so much as jiggled by this 
suggested procedure, which would 
at least drop a pinch of incense at 
the altar of justice. 

If the motion does perchance go 
against the government official, 
then we are faced with objection 
number two above: a trial with 
a possiblity of personal liability. 

As to this, two observations are 
in order. First, since the obstacles 
to the claimant getting this far are 
so numerous and wide, it is evident 
that if he does get here he is prac- 
tically certain to win any jury 
question as to the existence of 
malice. And why not? I don’t 
envision deliberate war on the 
merits of his claim. I simply want 
to be assured that only just claims 
get into court. 

Yes, I realize this obviates the 
very nature of the trial. At least 
as to the issue of malice—though 


if necessary. 


claimant must yet prove damages, 
causation, injury, etc. But this is 
precisely what I want to do—all 
but put the claimant on his proof 
as to the existence of malice be- 
fore trial, so to weed out worth- 
less claims and leave the officials 
as free and independent as possi- 
ble. 

And I also am aware that all of 
this is contrary to the accepted 
theory that Rule 56, in whatever 
form, should not be used as a “trial 
by affidavit.”29 

All of which brings me to my 
second observation: if the official 
is found guilty of maliciously using 
his office and power therein to the 
injury of the claimant, who should 
pay the bill? The official, says I. 
If he is found guilty, after all of 
this, then I am quite certain that 
guilty he is. So let him pay. Tra- 
ditional arguments to the contrary 
notwithstanding, I say let him pay. 
Enough said. For this takes care of 
objection number two noted above. 

In conclusion, allow me to say a 
few things by way of anticipatory 
rebuttal to the traditional fat I 
can already hear a’frying. 

All ye legal purists and satisfied 
traditionalists: don’t come running 
to me shouting that I have mangled 
beyond recognition one or several 
of your hot house legal rules. I 
couldn’t care less for it, or the 
retrojective rationalization in sup- 
port of it. The end and theme of 
the proposals herein is justice, and 
justice at the cost of judicial form 
I am perfectly will- 


29. Id. secs. 56.04 (1), 56.15 (1). 
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ing to torture the form, the present 
form, of justice to make certain 
that all the contents will fit there- 
in. Nor are my proposals of such a 
nature that by manipulating the 
form I have lost the content of 


Rule 56. 

As I mentioned earlier in this 
article, if the present judicial ma- 
chinery is insufficient to the task 
of meting out justice to all, then it 
needs to be replaced. 


CUMULATIVE SUPPLEMENT FOR 


1957 PUBLISHED 


So many lawyers have asked 
what volumes are needed to insure 
that a set of statutes is complete 
that the following list is published: 

The 1957 Cumulative Supplement to 
the Revised Statutes of Nebraska, 1943, 
is now offered for sale by the Nebraska 
State Library at $8.25 each, shipped to 
you postpaid. The new Supplement is 
a separate volume, bound to match your 
set of the 1943 Statutes and will be kept 
current by pocket part annotations until 
1959, the cost of which is included in 
the price above quoted. 

Price list amended to conform to new 
postal rates. 

To be sure that your Nebraska stat- 


utes are complete you should have the 
following: 


Vol. 1 Reissue of 1954 (1 & 1A), $5.40 
postpaid. 

Vol. 2 Reissue of 1956 (2 & 2A), $10.40 
postpaid. 

Vol. 3 Reissue of 1952 (3 & 3A), $5.45 
postpaid. 

Vol. 4 Reissue of 1950 (4 & 5), $5.45 
postpaid. 

1957 Cumulative Supplement, 
postpaid. 

1957 Index, $5.29 postpaid. 

All of the above may be pur- 
chased at the prices indicated from 
the Nebraska State Library, State 
House, Lincoln, Nebraska. 


$8.35 


CHADDERDON TO DISTRICT BENCH 


Norris Chadderdon of Holdrege, 
has been appointed by Governor 
egress Victor Ander- 
son, as Judge 
| of the District 
Court of the 
Tenth Judicial 
District, to suc- 
i ceed Judge 
| Frank Mun- 
: who re- 
an- 

, nounced his re- 
Norris Chadderdon tirement. 

Judge Chadderdon once served 

as County Judge of Phelps County 






but in recent years has engaged in 
the practice as a member of the 
firm of Aten & Chadderdon, of 
Holdrege. 





BRIEF PRINTING 


Careful, Quick and Courteous 
Personal Attention Given to Each 
Individual Brief and Problem 
Gant Publishing Company 
Publishers of 
Nebraska Supreme Court Journal 
1610 N St. Lincoln, Nebr. 
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News of the Schools 
UNIVERSITY OF NEBRASKA, 


COLLEGE OF LAW 


Faculty 

Appointments: Merton C. Bern- 
stein was appointed Associate Pro- 
fessor in the field of Legislation 
effective September 1, 1958. He 
graduated from Oberlin College in 
1943 and from Columbia University 
School of Law in 1948. Following 
graduation, he engaged in the prac- 
tice of law in New York City. For 
the past six years he has served as 
Legislative Assistant to Senator 
Wayne Morse. Mike Morris was 
appointed Assistant Professor in 
the field of Property and Faculty 
Advisor of the Nebraska Law Re- 
view effective September 1, 1958. 
He graduated from Yale University 
in 1949. In 1950 he was awarded 
a Rhodes Scholarship and studied 
law at Oxford University, receiving 
the degrees of Bachelor of Arts 
(Jurisprudence) in 1952 and Bache- 
lor of Civil Law in 1953. He has 
been engaged in general practice 
of law in Denver for the past five 
years. 

Resignations: W. Scott Van Ai- 
styne, Jr. is currently teaching at 
the University of Wisconsin Col- 
lege of Law. Reginald Robson is 
on the faculty of the University of 
British Columbia at Vancouver. 
Arthur Lenhoff is now at Rutgers 
University School of Law. Mal- 
colm L. Edwards is doing gradu- 
ate work at the University of Wis- 
consin. 


Agricultural Law Center 

Richard S. Harnsberger returned 
to the College of Law after a year 
at the University of Wisconsin 
working for a Doctor’s Degree. In 
addition to teaching the first-year 
course in Legal Writing, Mr. Harns- 
berger is engaged in establishing 
an Agricultural Law Center. Re- 
search projects now in progress 
include: (1) a study of under- 
ground water problems, (2) a sur- 
vey of land contract versus mort- 
gages in Nebraska farm financing, 
(3) a study of health regulation of 
milk production in the state, and 
(4) a comparative study on the 
laws of the midwestern states reg- 
ulating egg products plants. 
Institute 

The College of Law and the Jun- 
ior Bar Section of the Nebraska 
State Bar Association presented a 
joint Institute on Damages for Per- 
sonal Injuries on September 19 and 
20. 230 practicing lawyers repre- 
senting 50 communities attended 
the sessions. A joint institute is 
again planned for next September. 


Law Review 

The officers of the Nebraska Law 
Review for the 1958-59 school year 
are: Editor-in-Chief, Lawrence C. 
Sandberg, Lincoln; Executive Edi- 
tors, Arlyss Welch Spence, Omaha 
and Donald R. Wilson, Lincoln. 
Working with the officers are the 
following members of the staff: 
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Wincel C. Nelson, Jr., Geneva; 
Theodore L. Kessner, Plymouth; 
Donald E. Leonard, Madrid, Iowa; 
Richard E. Petrie, Holstein; Rich- 
ard A. Heubner, Plattsmouth; 
Roger A. Langenheim, Utica; Rob- 
ert K. McCalla, Lincoln; Robert L. 
Walker, Carleton, and John F. 
Haessler, Leshara. 
Scholarships 

Scholarships awarded for the 
1958-59 school year are: Maxwell 
V. Beghtol Scholarship—Lawrence 
C. Sandberg, Jr., Lincoln; Theodore 
L. Kessner, Plymouth; Wincel C. 
Nelson, Jr., Geneva. William O. 
Hambell Scholarship—Richard A. 
Huebner, Plattsmouth; Robert L. 
Walker, Carleton. Anan Raymond 
Scholarship—Robert E. Coy, Med- 
ford, Oregon. Thomas C. Woods 
Scholarship— Ronald D. Raitt, 
Ainsworth. University of Nebras- 
ka Law Scholarships—Richard E. 
Gee, Lincoln; Duane L. Mehrens, 
Eagle; Charles F. Noren, Superior; 
G. Randolph Reed, Mitchell 
(Freshmen); Lawrence A. Frazier, 
McCook; John F. Haessler, Leshara; 
Richard A. Huebner, Plattsmouth; 
Jack L. Lewis, Grand Island (Soph- 
omores); Alfred J. Kortum, Lin- 
coln (Junior); Peter M. Andersen, 
Omaha; Gerald L. Adcock, Brock; 
Arlyss Welch Spence, Omaha (Sen- 
iors). 


NEW FILM AVAILABLE 


A documentary movie featuring 
the Southwestern Legal Center has 
been filmed for television and 16 
mm motion picture showings. 

The black-and-white, sound 


Donald R. Wilson of Lincoln re- 
ceived the Donald Walters Miller 
Scholarship. University of Ne- 
braska Regents Scholarships were 
awarded to Vincent D. Brown, 
Trenton; Duane C. Feichtinger, 
Lincoln; Wincel C. Nelson, Jr., 
Geneva, and Philip C. Sorensen, 
Lincoln. 

Class Officers 

The College of Law elected the 
following students for their class 
officers: Seniors—Theodore L. 
Kessner, Lincoln, Pres.; Robert D. 
Hill, Colorado Springs, Colo., Sec- 
retary-Treasurer; Francis J. Bar- 
rett, Greeley, and Philip C. Soren- 
sen, Lincoln, Law Assn. Represen- 
tatives. Juniors—Wincel C. Nel- 
son, Jr., Geneva, Pres.; James G. 
Schmidt, Crawford, Secretary- 
Treasurer; Vincent D. Brown, 
Trenton, and Harland D. Hubka, 
Beatrice, Law Assn. Representa- 
tives. Sophomores—John F. Haes- 
sler, Leshara, Pres.; Roger A. Lang- 
enheim, Utica, Secretary-Treasur- 
er; Richard A. Huebner, Platts- 
mouth, and Blaine Rieke, Aurora, 
Ill, Law Assn. Representatives. 
Freshmen—Francis W. Benedict, 
Lincoln, Pres.; Betty Jeanne Hol- 
comb, Lincoln, Secretary-Treasur- 
er; Charles F. Fisher, Chadron, and 
Samuel Van Pelt, Lincoln, Law 
Assn. Representatives. 


movie highlights activities of the 
SMU School of Law and South- 
western Legal Foundation. It de- 
picts the modern “Legal Center” 
concept, as well as the relationship 
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between the law school and the 
foundation. 

Entitled “The Rock and the Stars 
—Story of the Southwestern Legal 
Center,” the 27-minute film is es- 
pecially appropriate for presenta- 
tion to service organizations, pre- 
law clubs, schools, and professional 
groups. It is also designed to be 
of interest to the general public. 

Copies of the film may be ob- 


BOOK REVIEW 


NEBRASKA PROBATE AND 
ADMINISTRATION, by Hon. W. 
G. Whitford, published by Thomas 
Law Book Company, 209 No. 3rd 
St., St Louis 2, Missouri. (1954- 
1957) 3 vol. 1742 pages, $52.50. 

This set, annotated with 3329 
cases, including 1426 Nebraska 
cases, is in my opinion the best 
local work extant. This is the first 
probate work in Nebraska since the 
last edition of Dame in 1928. It 
is not a revision of Dame. Essen- 
tially the same chapter sequence is 
followed as in Dame, but here the 
resemblance ceases. It is an en- 
tirely new work far more complete 
than Dame and infinitely better an- 
notated. It has a place on the desk 
of every Nebraska lawyer whose 
practice touches any phase of pro- 
bate law, or of the related fields of 
guardianships and adoptions. The 
proof of the pudding is in the eat- 
ing. There are two members of 
our firm. Each member has a set 
of this work on his desk. 

It is a Nebraska work in the full- 
est sense of the term. Every point 
in the field which is covered by a 


tained, on a free loan basis, from 
the Public Relations Department, 
Southwestern Legal Foundation, 
Hillcrest at Daniels, Dallas 5, 
Texas. 

Since a limited number of copies 
are available, persons desiring to 
show the movie should make reser- 
vations for it as far in advance as 
possible. 


Nebraska case or statute is treated, 
but where and only where there 
are “gaps” in the pronounced Ne- 
braska law, Judge Whitford has 
stated the position of the courts of 
one or more other states, taking 
care to use the decisions of courts 
who at the time of the decision 
were operating with reference to a 
statute similar to the present Ne- 
braska statute on the subject. 

It is obvious that Judge Whitford 
has thoroughly analyzed the cases 
referred to in his annotations. He 
has achieved a surprising degree 
of precision in the statement of 
holdings, and has taken the trouble 
to distinguish between holdings 
and dicta, as well as to draw dis- 
tinctions between similar but not 
identical holdings. Particularly 
with reference to Nebraska deci- 
sions, he has pointed out distinc- 
tions whereby apparently conflict- 
ing holdings can be harmonized. 
On the other hand where holdings 
are in direct conflict or where the 
reason given for a holding con- 
flicts with another holding he has 
not hesitated to point it out. 
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I am impressed by his careful 
analysis of statutory language and 
the tracing of legislative history to 
clarify meanings otherwise ob- 
scure. 

In a very thorough work I am 
particularly impressed with the ex- 
tremely exhaustive treatment of in- 
heritance tax. 

The work, which includes Guar- 
dianships, Conservatorships and 
Adoptions, as well as Decedent’s 
Estates and Estates of Missing Per- 
sons, is not limited to the aspects 


of those fields involved in county 
court practice, but includes such 
subjects as sales of real estate un- 
der district court license, suits un- 
der Lord Campbell’s Act and the 
Federal Employer’s Liability Act, 
and jurisdiction of Federal courts 
in probate matters. 

It is a source of distinct pride 
to me that so fine a work has been 
produced by the County Judge of 
my own county. 


Earl J. Moyer 


ews of 
ebraska Lawyers 


Walter G. Huber, of Blair, has 
been re-elected President of the 
Blair Community Council. That 
organization is presently consider- 
ing the formation of a united fund 
drive. 

William H. Grant, a 1954 gradu- 
ate of the University of Nebraska, 
College of Law, has concluded a 
tour of military duty and is asso- 
ciated with the firm of Walter, Al- 
bert and Leininger, of Columbus. 
As a student Mr. Grant was Editor 
of the Nebraska Law Review and 
a member of the Moot Court Com- 
petition Teams which won state 
competition in 1953 and the na- 
tional competition in 1954. 

On September 11, the members 
of the Scotts Bluff County Bar As- 
sociation entertained their ladies 
and the Goshen County (Wyom- 
ing) Bar Association. Guest speak- 
er was Mrs. Dwight Griswold, 


widow of former Governor and 
United States Senator Griswold. 
Among the guests were Chief Jus- 
tice and Mrs. Robert G. Simmons. 

James Macken, formerly of 
Scottsbluff, is now practicing in 
Bridgeport. 

The Sixteenth Judicial District 
Bar Association met in Chadron on 
October 6. 

William S. Dill, University of Ne- 
braska Class of 1958, formerly of 
Alexandria, has entered the prac- 
tice in Valentine, as an associate of 
James C. Quigley and Lynn E. 
Heth. 

The Scotts Bluff County Bar As- 
sociation has two new members. 
Charles Fitzke is now associated 
with Holtorf & Hansen, at Gering, 
and Donald Raymond is associated 
with Russell E. Lovell, in Scotts- 
bluff. 

William E. Webster, a 1956 grad- 
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uate of the University of Nebras- 
ka, College of Law, is associated in 
practice with E. D. Beech, of Pierce. 

Mary J. Leamy, of Pierce, is on 
an extended European tour. She 
will visit England, Holland, Bel- 
gium, Germany, Austria, France, 
Switzerland and Italy. She will 
return to New York via the Queen 
Elizabeth on October 21. 

George Johnson, of Superior, has 
been elected President of the Sev- 
enth Judicial District Bar Associa- 
tion. 


The Scotts Bluff County Bar As- 
sociation and the Scotts Bluff 
County Medical Association held a 
joint meeting on October 14. 

Sixty lawyers and judges attend- 
ed a dinner meeting of the Sev- 
enth Judicial District Bar Asso- 
ciation on September 15, honor- 
ing Judge Stanley Bartos. Speak- 
ers were Thomas Dredla, Sr., Rob- 
ert B. Waring and Judge Edmund 
Nuss. The occasion marked Judge 


Bartos’ fifty years as a lawyer. 


NATION TO OBSERVE LAW DAY U.S. A. 


ON MAY | NEXT YEAR 


A second nationwide observance 
of “Law Day U.S. A.” will be held 
on May 1, 1959, under the auspices 
of the American Bar Association, 
with state and local bar organiza- 
tions and numerous_ laymen’s 
groups cooperating. This was de- 
cided unanimously by the House 
of Delegates of the ABA at the 
recent meeting in Los Angeles. 

In taking this step at the recom- 
mendation of the Board of Gover- 
nors of ABA, the House of Dele- 
gates voted also to request Presi- 
dent Eisenhower to issue a Presi- 
dential proclamation calling public 
attention to the observance. Ross 
L. Malone, of Roswell, N. M., new- 
ly inducted president of the Amer- 
ican Bar Association, said he will 
shortly submit this request to Pres- 
ident Eisenhower. 

When Law Day U. S. A. was in- 
augurated on May 1 this year, it 
was conservatively estimated that 
over 20,000 separate local programs 


were held in courthouses, city halls, 
schools, colleges and various public 
meeting places. Most of the state 
bar associations and hundreds of 
local associations took the lead in 
organizing the local observances. 

As was the case this year, the 
1959 Law Day U. S. A. celebration 
will emphasize the essential place 
which laws and courts occupy in 
American life, and the reliance of 
the people upon our legal system 
for preserving a free society. 

President Eisenhower, in a mes- 
sage to the ABA 8 lst annual meet- 
ing in Los Angeles, hailed the suc- 
cess of the first “Law Day U.S. A.” 
celebration in these words: 

“Law Day U. S. A. stressed the 
rule of law in our land, and its ob- 
servance had an important impact 
on the Nation. First, it helped to 
re-emphasize in the public mind 
that reverence for the law is so 
vital to a free people. Second, it 
fostered respect for our system of 
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government under law. Finally, 
Law Day served to remind our citi- 
zens of the crucial role of law in 
world affairs and the hope it offers 
for peaceful settlement of disputes 
among nations.” 

The American Bar Association 
plans to publish and distribute to 
bar associations throughout the 
nation a handbook containing in- 
formation about typical Law Day 
U. S. A. programs, as a guide to 
bar associations in their planning 
for 1959. Also contemplated is a 
second manual for the guidance of 
Law Day U. S. A. speakers. Both 
booklets are scheduled for distri- 
bution early in January. Many bar 
associations are now making early 
plans for their participation in the 
national “day.” 

Another related development is 
expected to heighten interest in the 


1959 observance. At the ABA an- 
nual meeting plans were approved 
for a series of regional meetings 
this fall and winter, in selected 
cites throughout the U. S., at which 
leaders of the bar and bench will 
consider practical problems _in- 
volved in implementing world 
peace through law. These confer- 
ences would be preliminary to a 
proposed world conference on law 
to which the free nations of the 
world would be invited to send 
top level lawyers. 

The selection of May 1 as the 
date for “Law Day U. S. A.” is in- 
tended to dramatize to the world 
the contrast between freedom un- 
der law in the United States and 
the suppression of individual lib- 
erty in the communist countries, 
where May 1 is the traditional date 
for “May Day” celebrations. 


QUESTIONS AND ANSWERS ABOUT 
THE JENKINS-KEOGH BILL 


What is Jenkins-Keogh? 

Two identical bills, H.R.9, by 
Representative Thomas A. Jenkins 
(R) Ohio and H.R.10, by Repre- 
sentative Eugene J. Keogh (D) 
New York were introduced early 
in the 85th Congress. This legis- 
lation is intended to achieve greater 
equality of tax treatment between 
self-employed individuals and em- 
ployees and “to encourage the es- 
tablishment of voluntary pension 
plans by self-employed individu- 
als.” 

What is the present tax discrimin- 
ation against self-employed per- 
sons? 


Under present law employees 
can defer the payment of taxes on 
retirement income savings if the 
employer pays into a qualified pen- 
sion, profit-sharing, or stock bonus 
plan what he might otherwise have 
paid directly to the employees. 
The business firm also gets im- 
mediate deductions for amounts 
paid into such plans. This tax en- 
couragement has resulted in a spec- 
tacular growth in the number of 
company pension plans. Today, 
there are an estimated 40,000 in 
operation covering nearly 15 mil- 
lion corporate executives and em- 
ployees. But, in writing the orig- 
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inal tax legislation, the Congress 
failed to extend this tax deferment 
right to the 10 million self-em- 
ployed. 

How would Jenkins-Keogh legis- 
lation help to correct this tax in- 
equity? 

This legislation provides that 
self-employed individuals would be 
permitted to deduct, in computing 
their adjusted gross income, an 
amount paid as premium on a re- 
stricted retirement policy or as a 
deposit in a restricted trust fund. 
What are the limitations on tax de- 
ductions as provided by the bill? 

The deduction is in general lim- 
ited to 10% of annual net income. 
The Jenkins-Keogh bill originally 
set an annual dollar limit of $5,000 
and a lifetime limit of $100,000. 
The bill as passed by the House 
lowered the annual deductible 
amount to $2,500 and the lifetime 
total of $50,000. 

Who would be included as self- 
employed? 

The bill applies to persons who 
are subject to the tax on self-em- 
ployment income (for social secur- 
ity purposes) except that certain 
categories such as doctors and min- 
isters, ordinarily exempt from the 
self-employment tax, will be eli- 
gible for the deduction under this 
bill. This would generally include 
farmers, lawyers, accountants, real- 
tors, retail druggists, farm imple- 
ment dealers and other professional 
persons and independent business 
proprietors who seek an opportun- 
ity to save some of their own 
money for their own retirement. 
What is the major objection to this 


legislation? 

The Treasury Department op- 
poses this legislation because it 
would result in a deferment of rev- 
enue. The Treasury Department 
fully acknowledges that substan- 
tial tax advantages are provided to 
employees who are covered by 
qualified pension plans over self- 
employed individuals. The Treas- 
ury estimates that this legislation 
would result in a $360 million rev- 
enue loss during the first full year 
of operation. Leading economists, 
however, feel that this is a fan- 
tastically high estimate. It would 
presuppose that the self-employed 
would be able to save nearly $2 
billion in a single year. We also 
should consider that the money in- 
vested by the self-employed in re- 
tirement programs would create a 
fund of investment capital which 
would generate taxable profits in 
future years and thus in some 
measure offset the early loss. The 
retirement income would also be 
taxable to the self-employed indi- 
vidual when it is received. 

Some Questions That Congress 

Should Answer 

If tax deferral is economically 
sound and socially desirable for the 
employed, why is it not equally 
sound for the self-employed? 

If the self-employed, as a matter 
of equity, should be placed on a 
somewhat equal footing with the 
employed, could it not be argued 
that the Federal Government is 
not entitled to the $360 million 
which it estimates that this bill 
would cost? 
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